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Washington, DC 20554

In the Matter of NorthStar Alarm Services, LLC's
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Rules and Regulations Implementing the )
Telephone Consumer Protection Act of 1991 )

COMMENTS OF NORTHSTAR ALARM SERVICES, LLC

NorthStar Alarm Services, LLC ("NorthStar"), by its counsel, submits these Cor~lments in

support of its Petition for Expedited Declaratory Ruling seeking clarification of Section

227(b)(1)(B) of the Telephone Consumer Protection Act (hereinafter, the "Petition"). The Petition

seeks the Commission's clarifying ruling on whether soundboard technology is regulated as the

use of "an artificial or prerecorded voice to deliver a message" under the Telephone Consumer

Protection Act ("TCPA" or the "Act"). The Petition sets forth in detail the reasons why the

Commission should, as a matter of law and sound policy, hold that the soundboard technology

does not offend the TCPA and we will not burden the Commission with a repetition of that

discussion. See Petition, at 6-11. Rather, the purpose of these Comments is to update the record

to reflect developments that have occurred since the Petition was filed and to explain why these

developments underscore the need for the Commission to issue promptly the Declaratory Ruling

NorthStar has requested.

NorthStar respectfully requests that the Commission issue a ruling as quickly as possible

because the certified class action lawsuit against NorthStar —Beaver v. NorthStar~ Alarm Services,

LLC, et al., No. 5:17-cv-00383-F (W.D. Okla.) —has not been stayed pending the Cor~lmission's

decision on this Petition, and is proceeding to dispositive motions, which are due on May 8, 2019.

For the Commission's decision to have a meaningful influence on the Court, the decision must
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issue before dispositive briefing.

The B~ave~ litigation is discussed in the Petition. Petition, at 5-6. It bears noting, however,

that the plaintiff in that case seeks to hold NorthStar vicariously liable for calls placed by an

independent third party, which placed, on average, just one call to each class member (i. e. ,

approximately 253,000 calls to about 240,000 individuals) over the course of just over eight

months —hardly the repeated and harassing volume of calls that the TCPA was enacted to address

in the first instance. The potential statutory damages will bankrupt NorthStar, as they would most

companies. It also bears noting that the plaintiff has unabashedly admitted that one of his primary

purposes in filing TCPA lawsuits is to enrich those attorneys who represent him. Braver Dep. Tr.,
4

at 93:-8 ("... a lot of the reasons why I was pursuing [TCPA] cases at that time was to help him

[the plaintiff s attorney] and his family out because I was, basically, the ...primary source of

income for his family"). Such use of TCPA litigation is the quintessential TCPA "lawsuit abuse"

that Chairman Pai and courts have criticized. In ~e Rules c~ Regs. Implementing the TCPA of 1991,

30 FCC Rcd. 7961, 8073 (2015) (Pai, dissenting); see also Morris v. Unitedhealthca~e Ins. Co.,

2016 WL 7115973, at * 6 (E.D. Tex. Nov. 9, 2016) ("TCPA suits have, in many instances, been

abused by serial litigants").

NorthStar filed the Petition on January 2, 2019. A subsequent mediation between the

parties proved unsuccessful, and on Maxch 6, 2019, the parties appeared before the United States

District Court for the Western District of Oklahoma in B~ave~ for a hearing on NorthStar's Motion

to Stay Case Pending Declaratory Ruling of the Federal Communications Commission on the

Petition. (NorthStar's Motion to Stay is attached to these Comments as Exhibit "A" for the record.)

Although it did not reach a final merits determination on the issue, the Court, nonetheless, denied

NorthStar's Motion to Stay. Critically, the Court found that it did not need to wait for the



Commission to rule on the Petition because, the Court concluded, resolution of the issue of whether

the soundboard technology constitutes the prohibited use of "an artificial or prerecorded voice to

deliver a message" to a residential landline under TCPA is a matter of interpreting the plain

language of the statute, and an issue the Court characterized as "very simpl[e]."1 Particularly

troubling to NorthStar is that the Court appeaxs to read out from the TCPA the singular "to deliver

a message" qualifier contained in Section 227(b)(1)(B), even though that is a heavy focus of this

Petition.2

The denial of the stay only serves to underscore the importance and time sensitivity of this

matter; the Commission should act as promptly as possible to grant the clarification sought by the

Petition for the reasons summarized below and more fully detailed in the Petition itself.

I. THE ISSUE PF~ESENTED BY THE PETITION IS UNIQUELY WITHIN
THE FCC'S EXPERTISE

The statutory language at issue is neither clear nor unambiguous.3 We submit, and have

1 Braver, Mar. 6, 2019 Tr. of Hrg. on NorthStar's Mot. to Stay, at 52:5; see also id. at 51:4-24; 54:5-10. A
copy of the transcript of the hearing on NorthStar's Motion to Stay is attached to these Comments as E~ibit "B" for
the record.

2 Id. at 51:4-10 ("What it boils down to is that the overriding issue ... is as to how the import of a statutory
phrase, ̀artificial or prerecorded voice,' and probably it's not even that long, it's probably just ̀ prerecorded voice,'
how that statutory phrase stacks up against the way this soundboard technology works.").

3 Of course, there is absolutely no question that courts need not —and should not for the sake of efficiency —
simply refer to an agency questions that are readily resolved on the basis of the unambiguous plain language of a
statute. See Chevron, U.S.A., Inc. v. Nat. Res. Def. Council, Inc., 467 U.S. 83 7, 842-43 (1984). But, "there is no
statutory definition of ̀an artificial or prerecorded voice, "' especially one used to "deliver a message." Chyba v.
Bayview Loan Serv'g, LLC, No. 3:14-cv-01415, 2016 WL 5405557, at *2 (S.D. Cal. Sept. 27, 2016). The
Commission, in the_past and even now, has been called upon to interpret and has interpreted seemingly straightforward
terms, such as "call," "called party," "to send," and "capacity." See, e.g. ,Palm Beach Golf Ctr. -Boca, Inc. v. Sarris,
781 F.3d 1245, 1256-57 & n.12 (1 lth Cir. 2015) (citing FCC's interpretation of term "send" in 1995 Order, In re Rules
and Regulations Implementing the TCPA of 1991, 10 FCC Rcd. 12391, 12407 (Aug. 7, 1995) ("This interpretation is
consistent with the TCPA's legislative history ..."); Satterfield v. Simon &Schuster, Inc., 569 F.3d 946, 953 (9th Cir.
2009) (noting FCC's interpretation of the term "call" in 2003 Order, In re Rules and Regulations Implementing the
TCPA of 1991, 18 FCC Rcd. 14014, 14115 (July 3, 2003)); In re Rules and Regulations Implementing the TCPA of
1991, 30 FCC Rcd. 7961, 7974-75, 7999-8001 (July 10, 2015) (interpreting terms "capacity" and "called party"),
vacated in part, ACA Intl v. FCC, 885 F.3d 687 (D.C. Cir. 2018). Indeed, by vesting the Commission with the
authority to promulgate regulations implementing the TCPA's restrictions on calls employing prerecorded messages,
Congress authorized the Commission to interpret the undefined terms of the statute, such as what constitutes an
"artificial or prerecorded voice to deliver a message."
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shov~vn in our Petition, that, indeed, the only sound interpretation of Section 227(b) of the Act

compels the conclusion that soundboard technology, or at least as the technology was deployed in

this case,4 is not proscribed by the FCC's long-standing reading of the language of the Act and

was not intended to be proscribed by Congress.

As we have shown in our Petition, the precise terms of Section 227(b) simply do not resolve

the question of whether a technology, which is, at worst, a mix of prerecorded message and live

operator communication, is covered. This is ,hardly surprising because _the soundboard technology

as it exists today did not exist when the Act was passed. Nonetheless, Congress and the FCC were

aware in 1991 of a crude version of "mixed" outbound calls where the prerecorded message Was

introduced by a live operator. The Cor~unission and the courts concluded that these early form of

mixed calls were not governed by 227(b), as we have discussed at pages 8 to 10 of the Petition. It

follows inevitably that the advanced form of technology at issue in this case does not offend the

TCPA.

The question of whether and how much deference may be due to agency interpretations is

of course a matter for the courts. But it is clear that the Braver Court, users of soundboard

technology, as well as NorthStar itself deserve a prompt and decisive explanation of the FCC's

position on the applicability of the TCPA to the soundboard technology at issue here. Under 47

U.S.C. § 227(b)(2), it is the purview of the Commission to determine how and if the Act regulates

4 As detailed in NorthStar's Motion to Stay in Beaver (E~i. A hereto, at 5-6), the record evidence and
deposition testimony confirm that co-defendant Yodel Technologies, LLC ("Yodel") utilized soundboard technology
during some but not all of its lead generation calls. In fact, some of Yodel's calls did not utilize any recorded
soundboard snippets. Nonetheless, when Yodel used soundboard calls to generate leads for NorthStar, the technology
was deployed strictly in a "one-to-one" manner — i. e., a single soundboard agent handled only one call with a consumer
at a time —and the soundboard agent was always available and sometimes did step in with his or her own voice to
respond to recipient questions or concerns.



specific technologies such as soundboard.5 Significantly, there is no analog to Section 227(b) in

the Federal Trade Commission's Telemarketing Sales Rule. That is because Congress plainly

understood that these kinds of issues involve an understanding of how communications technology

works which is ~.niquely and exclusively within the expertise of the Commission.

At the same time, the Petition is narrowly and carefully drawn. It only asks the

Commission to declare that soundboard technology does not use "an artificial or prerecorded voice

to deliver a message," as such terms are used in the Act. As an alternative, the Petition asks the

Cor~lmission to declare that use of soundboaxd technology on a one-to-one basis, in which a

soundboard agent conducts only one call with one call recipient at a time, does not constitute the

use of an artificial or prerecorded voice that delivers a message under the TCPA. As the Petition

makes clear, whatever the ambiguity of the Act, the public interest benefits of soundboard

technology produce results that palpably distinguish these calls from "robocalls."

II. THE LANGUAGE, HISTORY, AND PURPOSE OF THE TCPA COMPEL
GRANT OF THE CLARIFICATION REQUESTED

The relief that NorthStar seeks is thus carefully confined to matters that are remitted to the

Commission under the Act. We do not seek a re-write of the Act or its legislative purpose. The

statute states that "[i]t shall be unlawful for any person within the United States or any person

outside the United States if the recipient is within the United States ... to initiate any telephone

call to any residential telephone line using an anti icial o~ prerecorded voice to deliver a message

without the prior express consent of the called party," barring certain exceptions.6 The emphasized

terms, which axe the core terms at issue in the Petition, are not defined in the statute. The Petition,

5 47 U.S.C. § 227(b)(2) ("The Commission shall prescribe regulations to implement the requirements of this

subsection.").

6 47 U.S.C. § 227(b)(1)(B) (emphasis added). The corresponding regulation is identical in all relevant respects.

47 C.F.R. § 64.1200(a)(3).

5



thus, presents a question of how the statute should be interpreted to best effectuate the purpose of

the TCPA and congressional intent. This question is at the core of the Commission's authority.

Given that the Petition presents a critical and timely question that falls directly within the

authority of the Corrimission, the Commission should declare that the use of soundboard

technology is not proscribed by the Act because, as NorthStar explained in its Petition, soundboard

technology provides benefits to consumers that exceed those of a live operator, does not tie up

phone lines, and allows real-time interaction between caller and recipient, rather than delivering a

single, passive message. As a result, soundboard technology does not implicate the concerns the

Act was enacte d to address .

Particularly given the uncertain meaning of the words of the statute, the public interest

considerations underlying the TCPA must be taken into account. Soundboard technology does not

preclude the consumer from simply hanging up if he or she is uninterested in the message, but it

affords consumers who are uncertain as to whether a particular message is or is not of interest to

communicate with a live person to reach an informed decision. At the same time, soundboard

technology improves the accuracy of messages conveyed to the consumer because businesses can

utilize the audio snippets to ensure that consumers hear the same, consistent message and the risk

of unscripted comments is minimized. Soundboard systems are also adaptable. Businesses are

able to comply with new regulations more quickly, implement new best practices as they develop,

and because soundboard calls axe or can be recorded, legitimate businesses are able to —and often

do —analyze calls to improve the consumer experience. The experience is often so seamless that

many consumers do not recognize the difference between a call using soundboard technology and

a traditional call. Soundboard technology, thus, combines the consistency of recorded messages

~ 47 U.S.C. § 227(b)(2).
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for regulatory and other compliance purposes with the personalized experience of a live operator.

The technology also allows for increased accessibility because it provides assistance to those who

have difficulty communicating due to, for example, speech impediments, heavy accents, or a

physical or mental disability that might otherwise prevent the individual from using the telephone

as part of his or her j ob responsibilities.

The nuanced, interactive experience of a soundboard call is the antithesis of the "robocalls"

that the Act was designed to prevent. With the typical robocall, the consumer has no choice but

to listen to the message or hang up the phone. There is no live operator listening to the call and

available to respond to the consumer's frustration or confusion. And without human intervention

in the call, there is no limit to the number and rate of robocalls that can be placed. These negative

characteristics featured prominently in the legislative history of the Act. g

By contrast, a soundboard call is necessarily limited by the requirement that a live operator

be involved in the call. Soundboard agents have a series of nuanced responses to call recipients'

questions or con:lments, and are ready to step in with their own voices or transfer calls to other

agents as needed. Indeed, soundboard technology does not fit the paradigm of "robotic calls by

machine" that Congress intended to regulate when it enacted the TCPA.9 These calls are not

"wholly automated" calls placed by a computer or other machine.1 ° Rather, they are placed and

overseen by live agents. They do not deliver a single uniform message that plays from start to

8 Mosey v. F.C.C., 46 F.3 d 970, 972 (9th Cir. 1995) (explaining the history of the Act); see also The Automated

Tel. Consumer Protection Act of 1991, Hrg. Before the Subcomm. on Commc'ns of the Comm. on Commerce,

Science, and Transp., S. 102-960, at 3-22 (1991) (describing the calls the Act sought to proscribe as "automated .. .

not the live conversational solicitations" and "one-way, automated electronic devices"); Petition, at 8-10 (detailing

legislative history).

9 See Ashland Hosp. Corp. v. SIEU, 708 F.3d 737, 743 (6th Cir. 2013) (noting that Congress enacted the TCPA

to regulate "robotic calls" placed by computers to deliver millions of identical prerecorded calls simultaneously, and

that Congress did not intend to regulate "calls placed by ̀live' persons").

to Ashland Hosp., 708 F.3d at 743.
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finish without the ability for the recipient to interact with the caller. Instead, soundboard agents

simply use recorded audio snippets, rather than read the same words With their own voice from a

script. The soundboard agent conducting the call interacts with the consumer in all of the same

ways that any agent interacts with any consumer. The soundboard agent hears and feels any

frustration that the recipient may experience. These soundboard calls do not fill up answering

machines, and they hang up when the call is over. In short, none of the problems associated with

"a prerecorded message" of which Congress was concerned when enacting the TCPA exist with

soundboard calls. The TCPA "is replete" with passages that show Congress's expectation that

regulations would distinguish "what kinds of prerecorded calls are permissible and what kinds of

calls are not."i l Some prerecorded audio technologies violate the TCPA, but some do not. The

purpose of the TCPA, as evidenced by congressional intent, demonstrates that soundboard

technology does not fall within the Act's scope, and the Commission should clarify as much.

As we have explained' in our Petition, the Commission has previously recognized, in the

context of automated telephone dialing systems, that the detriment to the consumer from robocalls

was not from the call itself, but rather from the use of a technology that had the virtually unlimited

capability to create a nuisance without any recourse for the consumer.12 Soundboard technology

avoids both of these concerns by requiring substantial human involvement and decision-making.

The use of a live operator limits the number of calls that can be made and allows a consumer to

speak to the live operator if the soundboard technology does not meet the consumer's needs.

it Leyse v. Clear Channel Broadcasting, Inc., 545 Fed. Appx. 444, 453 (6th Cir. 2013) (radio station's

prerecorded message to residential telephone number inviting recipients to tune in to win contest did not violate the

TCPA), cent. denied, 13 5 S. Ct. 57 (2014).

12 See, e.g., Rules and Regulations Implementing the Telephone Consumes P~otectzon Act of 1991, 18 FCC Rcd.

14014, 14091-93 (July 3, 2003).
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CONCLUSION

NorthStar is not seeking to have the Corr~nission create new law. Rather, NorthStar's

Petition simply asks that the Commission apply the reasoning behind its previous rulings to

soundboard technology, and to do so promptly, so that the Court hearing the case against NorthStar

may have the benefit of the Commission's reasoned expertise prior to making a seminal

determination. Further, as requested in the Petition, if there is any question about soundboard

technology being misused, the Commission may issue a narrow declaratory ruling clarifying that

the way in which soundboard was deployed in this case — i. e. , in a one-to-one manner in which the

soundboard agent can and, as needed, did utilize his or her own voice to respond to call recipient

questions or concerns13 —does not violate Section 227(b)(1)(B). See Petition, at iii, 2, and 12.

We ask that the Petition be granted within the next 60 days.

March 15, 2019 Respectfully Submitted,

NORTI~STAR ALAS SERVICES, LLC.

Jared Parrish
CCO/General Counsel
NorthStar Alarm Services, LLC
545 East University Parkway
Suite 500
Orem, UT 84097
(844) 822-7827

lsl Daniel S. Blvnn
Daniel S . Blynn
Ian D. Volner
Stephen R. Freeland
Liz C. Rinehart
VENABLE LLP
600 Massachusetts Avenue, NW
Washington, DC 20001
(202) 344-4000

Counsel to NorthStar Alarm Services, LLC

13 see supra, at n.4.
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Pursuant to the doctrine' of primary ~urisdict~an and the Court's inherent power to

control its docket, Defendant NorthStar Alarm Services, LLC ("Nor~hStar"), by and

tl~raugh its undersigned attorneys, respectfully requests that the Court stay this litigation

pending the Federal ~ Communications Cor~~m.ission's ("FCC" oar "Cox~~.mission")

for~hcarn.~ng decYslon on No~h.Star's ~ecentl~r~submit~ed peti~ia~. to the FCC ("the

P~tlt10~1") ~equesti~.g an expedited declaratory ruling clarifying that "soundboa~rd" or

"avatar" cabs do not constitute "artificial or prerecorded voice" calls ~mor~ conuna~~y

referred to as "rerecorded messages") subject to the Telephone Consumer Protection

Act's ("TCPA") general prohibition on the delivexy of a prerecorded message that deliver

a call without the consumer's prior express consent. As detailed below, a stay is necessary

to allow the Gor~:~uission, the federal agency charged with construing and enforcing the

TCPA, to provide clarity on the issue based on its well-established expertise and authority.

I, Il~TRODUCTI()N

The first and cornerstone allegation in Plaintiff's Fist Amended Complaint

("FAC") (doc. no. 7} is that Defendants "delivered a prerecorded telemarl~eting message

~crithout [Pla~ntif~'s] o~ tie class' prior express ,written consent" in violation of the TCPA.

FAQ, ~ 58 (Count I). Count I is the only Count upon which Plaintiff sought (doc. no. 42,

at 1) and to which the ~o~rt granted. class certification (doc. na. 72}. Given the primacy

of the allegation, it is crucial tQ note from the outset that the TCPA and its implement~.g

regulations generally prohibit telemarketers from initiating solicitations cads to residential

telephone numbers that use "a~n artificial or p~ereco~rded voice to deliver a message" other

than calls made vcrith the recipient's prior ~ express. v~►Tritten consent. 47 C.F,R. §

1
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64.1200(a)(3); 47 U.S.C. § 227(b)tl.)(B). But it is ~.o~ a violation of the TCl'A. to place

unsolicited ca~1s that do not deliver a prerecorded message (assuming those calls are not

autodialed}. Thus, the determination of whether Defe~.dant Yodel Technologies, LLC's

("Yodel") use of soundboard technology constitutes the prohibited use of an "artificial ox

prerecorded voice to deliver a message" under the T PA 1il~ely Wi11 be disposit~ve in this

act~o~. However, "there is no statutory de~%nition of ̀an artificial or prerecorded voice, "'

Chyba v. BayUietiu Loan Se~u'g, LLB', No. 3:14-car-41415, 2016 WL 5405557, at ~2 S.D.

Cal. Sept. 27, 2016). Nor has the FCC previously issued an order addressing vcrhether

sou~~.board calls constitute "artificial ar prerecorded voices." It is an open question as to

whether soundboard calls constitute the prerecorded message ca11s that the TCP_A.

contemplates, and. absent a stay, this Court vvi11 be deczding a~n issue of first impression

without clear guidance fYo~n the FCC.

Yet, the FCC is poised to eliminate much of that uncertainty as it currently is

considering NorthStar's Pet~tian, which seeks a~ e~pedxted declaratory ruling t1~at

addresses this precise iss~.e. Spec~ficaily, the Petition requests that the Cor~:~rnission

co~flrm that the utilization of saundboard technology does not fall within the TCPA's

general prohibition on the use of artificial ar prerecorded voices to deliver a message. See

Pet~'tion fog .~'xpedited Decla~ato~y Ruling, NorthStar Alarn3 Se~.-,vices, LLC, CG Docl~et

02--278, at ~ixi, 2, 12 (FCC Jan. 2, 2418 (Exh. "1 "}.1 A fa~rorable ruling on this request wi11

~ A petition for decla-~atory puling pending befa~re the FCC is a public document of
which this Court rr~ay take judicial notice. Gusman v. Comcast Cori., I`~To. ~ 3CV1~49, 2414
WL 2115472, at *5 (~.D. Cal. May 21, 214).

2
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render conclusive that the calls that Yodel made to glalntiff and the Class were not made

using a prerecorded message aid, thus do not constitute violations of the TCPA. In shot,

a favorable ~u11n~ from the FCC means t~iis case is effectively over.

As detailed below, there is ample support for granting NorthSta~'s ~.Vlotion to Stay.

But, the Court need not Zook any fi~ther than the Coin's decision entered in fox Okla.

Tel eom, .~L ~" v. Go~p. Comm 'n of akla. , i.~ vcrhich Judge Leonaxd staffed a 1ltigation under

the primary jurisdiction doc-~ine to a11aw the FCC dime to consider the defendant's petition

far declara~orSr ruling —submitted after the lawsuit was commenced — on the precise legal

question at iss~.e in the litigation. No. 5:04--cv~01282~M, Order ~doc. no, 37}, at 4-5 (W.D.

Okla, order entered Jan. l $, 2005) (hereinafter, "Cox Okla. Telcom Stay 4rde~") (Exh.

"2"} t"[T]here is no doubt that the precise issue [raised i.~ the cased is cu~re~.tly pending

before the FC+C. ̀ There xs therefore a real possibility that a d~cisian by this court prior to

t~.e FCC's response to [Cox's] petition would result in conflicting decisions. "') (quaffing

1Vlzcal ~`ommc'ns, Inc. v. Sprint Telemedza, .~nc., 1 ~'.3d 1031, 104 (lath fir. 1993)).2

Because the FCC has been designated by Congress as the agency responsible for

interpreting the TCPA, and because the ACC is in the mid~l~ of doing just that, the court

ShoLl~~. exerclSe its diSG~et1o~ to Stay this 1ltigati~ri 1~a.der die p~lilza~y 3t~TiSdictio~ ~.octririe

pending the FCC's xesolution of NorthStar's Petition. Alternatively, the Court should stay

this case pursuant to its inherent powers to control its docket. If this case proceeds before

z Judge Leonard subsequently denied the plai~.tif~'s motion to vacate the stay. 207
~'iTL 895227, at ~` 1--3 (W.D. akl.a. Mar. 22, 2007).

3



Case 5:17~cv-Oa383-F Qocument 88 Filed OZ/03119 Page ~3. of 28

the FCC zssues its decision, the Cou.~~t risks entering an order co~.trary to the FCC's ruling

and v~hich, thus, would be wrong as a matter of law under the TCPA.

II. BACKGR~I:jND

A. Soundboard Technology

Soundboard tech~.ology worl~s by allowing call center agents to interact and

converse with consumers on a rea1~-time basis using recorded audio cliffs i~ lieu of or i~

combination with the agent's awn voice, in the sarza.e manner that call ce~te~ agents vcrould

conduct compliant live telemarl~eting calls reading a pre~deter~mined script, and respond~.g

appYopriately to queries and interjections from consumers. Thus, fox, example, if a

co~sum~r asks a particular question du~r n.g a conversation, the call ce~.ter agent using

soundboard tec:h~.ology (i. e., the soundboard agent) can xespond by playing the au~.io clip

that best answers the const~.mer's question.

Generally speaking, each script, and the accompa~.ying Library of available audio

clips, xs tailored to the needs of a particular marl~eting campaign, and, in most cases, is

developed and revised based on assessments of actual calls. Soux~dboard agents are highly

trained and sl~illed, and their ability to timely, accurately, and appropriately in~e~ract with

consumers using soundboard technology can. be moni~o~ed during t~ain~.ng aid during

telemarketing campaigns using real-time soun.dboard metrics. In addition, soundboard

agents also have access to "response keys" connected . to comurn.an interactive

conversational responses such as "I understand," "exactly," and "yeah." The result is tha-~

the consumer experiences a completely natural conversation wxt~. positive affirmation and.,

most Importantly, natural, two--wad xnteractlon. In the vast maj or~ty of instances,

4
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consurnexs who receive sou~.dboard cads are not aware that the conversation used audio

clips. And, in situations where a consumer asks a question for which there is ~.o audio-~c1ip

response, vcrell~trained soundboard agents will either intersect their own voice or select an

audio clip response to explain that he ar she is a real person using audxQ clips ~o

comrn~xnica~e dearly and effectively, and to offex the consumer the choice betvv~en.

continuing the soundboard calf or speal~ing with a live operator's own voice for tl~ie

duration of the call.

Soundbaard has been utilized for, more than 15 years to effectively conduct

telemarketing and other tykes of outbound a~n.d inbound calls in numerous regulated

i.ndustr~es, including but not limited to financ~a~ sex-v~'tces, insurance, and healthcare.

Soundboard provides a host of regulatory compliance a~.d consumer protection benefits

because of its ability to control scripts and minimize non~complYa~.t variations, to

accurately ~.ocument and analyze calls, to support and ~n.onitor the effectiveness of call

Centex agents, and to ensure a positive consumer experience. ~`or instance, the use of

soundboard beeps agents from misstating offers, programs, incentives, or other terms and

conditions. I~ also ensures that all federal aaad state-specific mandatory disclosures aye

properly conveyed to consumers; and it can deter agents from improperly terminating calls

if, for example, a consumer asks to be placed on a do~-n.ot~call list.

B. 9Yodel's Use of Soundbaard Technology

In or about Janua~r 2016, No~-thStar hired Yodel to generate leads for it. As part of

its lead genexation efforts, Yodel placed telemarketing calls and utilized soundbaard

technology duYing some but not all of these calls. See Order Ce~tlfying Class, Including

S
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Findings of Fact and Conclusions of Lavv ~doc. ~.o. 72), at 5; see also Dec. 2Q, 2017 !Lyle

Wood Dep. Tr. (Exh. "3"}, at 57;15-60:17; 74:21-71:2; 73:6-9. In fact, some of Yodel's

calls did not utilize ar~y of the recorded soundlaoard snippets that underlie Plaintiff s FAQ.

.~d. Moreover, when Yodel used soundboard calls to generate leads fay NorthStar, the

tech~.ology was deployed strictly in a "o~.e~to-one" manner — i, e~, a single sou~.dboard agent

handled only one call with a consumer a~ a time. Id. at 16:822.

III. LEGAL ARGUI~~NT

A. Staying This L►itigatiox~ is Appropriate Under the Primary Jurisdiction
Doctrine

.A district court has t~.e authority to stay proceedings as part of its inherent authority

4
4to control the disposition of the causes on its doel~et with economy of time and effort fog

itself, for counsel and for litigants . . . Ck~ow] this can best be done ca~Is for the exercise of

judgment, vc~liicl~ must weigh competing ~~tere~ts and rxiaintain an even balance." Landis

v. No~~`h .~1me~ican Co., 299 U.S. 248, 254 (1936}; Utd'. S`teelwo~kers v. Oregon ,SteellVlills,

Inc., 322 ~`.3d 1222, 1227 (10th Cir. 2003). A court's power to shay proceedings is a vcrellW

established component of its broad discretion to manage and dispose of cases on its own

docl~et. Comprehensive .F.~ealth Cage Sys. of Palm Beaches, Inc. v. .M3 U,514. Cow., No. 16-

cv-84967, 201'7 ~'VL 4868185, at ~ 1 (S.D. Fla. 2017) (staying putative TC~'A class action.

pending FCC ~.etermination of defendant's petition for declaratory ruling). A properly

granted stay conserves party and judicial resources, and avoids inconsistent procedural and

legal ~uli~gs. Lee v. loanDepot. cony, LLCM No. 14~ 1084, 2014 ~'VL 4145544, at * 1-2 (D.

I~.an. Aug. 24, ~~ 14) (staying TCPA litigation pending FCC declaratory rulings to allow

0
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t~.e agency to apply its own "experience and technical expertise to the specific question" at

issue, and to avoid "conflicting decisions [and] help to ensure uniformity in the future

decisions of this co~.rt"); see also ..1l~13 ZTS.~4, 2017 ~?VL 4868185, at ~ 1.

To that end, the Supreme Court developed the primary jurisd~ct~on dact~irie, Which

permits a court to stay proceedings pending agency guidance ~crhen a claim presents an `

"issue within the special competence of an administrative agency." Reiter v. Cooper, 5~7

U.S. 258, 268-69 X1993}; United ,States v. YY: Pac..R.R. Co., 352 U.S. 59, 64 (1956); Sierra

Club v. Chesapeake Ope~a~i'ng, L.~C, 248 F. Supp. 3d 1194, 12 5 (~]V,D. ~1~Ia. 2017) (Frio,

J.). "The doctrine of pri.~n.ary jurisdiction . is concerned with pro~n.oti~g proper

relations~iip~ between the courts and administrati~re age~eies charged with part~cula~

regulatory duties." Williams Pipe Line Co. v. Empire Gas Copp., 76 F`.3d 1491, 1496 (10th

Cir. 1994) (quat~~g T~Tr Pac. R.~., 352 U.S. at' 63). The doctri~.e applies "in sltuatio~s where

the courts have jurisdiction over the clam from the outset but it is 1il~ely that the case krill

~~quire resolutzan of issues vcrhich, under a regulatory scheme, have been placed in the

ha~.ds of an adxni~.istrative body." Mical Commc'ns,1 F`.3d at 103 8 f citation ~m~itted). The

Tenth Circuit has explained:

The doctrine of primary jurisdiction allows a federal court to refer a matter
expending beyond the "conve~at~onal experiences of judges" or "fallYng within
the realm of admi~xstrative disc~ret~an" to an adnc~istrative agency w1th mare
specialized experience, expertise, and ir~sigh~. Specifically, couxts apply
pYimary jurisdiction to cases involving technical and intricate questions of
fact and polic~r th~.t congress has assigned to a specific agency.

~'illiams Pipe Lz~e, 76 F.3d at 1496 (citation omitted); see also Sierra Club, 24$ ~'. Supp.

3d at 1205. 'When prilmary jurisdiction is involved, "tbe judicial process is susper~de~.

7
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fending referral of such issues to the adminis-~rative body for its views." T~Tj Pac. R.R., 3 52

U.S. at 64; T011r Sews., Inc. v. Qwest Copp., 493 F.3d 1225, 1239 (14th Cir. 2047). I~.

short, the doc~e both promotes the use of agencies' experience and expertise as ~o

questions outside the conventional expertise of judges, aid ensures uniformity and

consistent decisions. ~: ~'ac, R.R., 3 52 U.S. at 64; Williams Pipe Line, 76 F.3d at 1496;

~'~eeman v. ,Specialty .12etaileYs, .~nc., No. 14-2691, 215 ~'1rL 12804530, at *2 (E.D. Tex.

Jan..20, 2015).

"The purpose of the doctrine is to `allovcr age~.cies to render opi~riions on issues

unde~l~ring and related to the cause of action."' .~'U1~ Sews., 493 F.3 d at 123 8 (quoting

Crystal Clear Commc'ns, Inc, v. Stiv. Bell T'el, Co:, 415 F.3d 1171s 1179 ~lOth Cir. 2005)).

Ap~al~catxon of the doctrine is paxticu~arly appropriate "when the regulatory agency has

actions before i~ which may influence the instant litigation." T4.NServs., 4~3 F.3d a~ 1239

(citing Mical Commc'ns, 1 F.3d at 1037-38); .Freeman, 2015 ~VL 128~453~, at *2 ~stay~ng

TCPA action pending FCC's resolution of defendant's petition because "[t]he FCC has nab

yet decided the issue" and the FCC's decision on the issue "will clarify o~ resolve this

~aursuit, and wi11 help focus any unn.eeessary discovery"}; .~Iigginbo~ham v. Diversi zed

Consultants, Inc., No. 13-26243 2014 'V~TL 1930885, at ~2-3 (D. I~a~.~ 1VIay 14, 2414)

(staying `CPA action alleging autodialed and prerecorded message ca1Xs to a11ow FCC to

rule on defendant's petition and clarify "unclear" term ~vvithin statute), At bottom, the

primary jurisdiction doctrine "seeks to produce better informed and uniform legal ru~ix~gs

by allowing courts to take advantage of an agency's specialized 1~novvledge, expertise, and

central position within a regulatory regim.e." Pha~m. Resea~cl~ ~ Mfr's. of Am. v. Walsh,

E~
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538 U.~. 644s 673 (2003); Passe~o u. D~ve~sified Consultants, Inc., 13—~V-338s ~Q14 ~'VL

2257185, at ~ 1 (W.D.N.`Y. May 28, X014) (staying TCPA action pending FCC ruling on

whether defe~.dant's calling platform falls within statutory prohibit~an}.

.A~though ~ "[n]o fixed fo~nula exists for applying the doctrine of primary

ju~.sd~ction," the Tenth Circuit has articulated the primary jurisdiction standard as a three-

factor test: "whether the issues in the case: (1) are not Within the conventional experience

of judges; ~2) require the exerczse of administrative discretion; or (3) require uniformity

and consistency in tihe regulation of ~b~e business entrusted to the particular agency." TAN

Sews., 493 F.3d at 1239 (quoting C~ystar Clear Commc'ns, X15 F.3d at 1179}.

Under this frame~crork, staying an action on ~rim.ary ju~isdictron gxaunds is

appropriate while an agency considers petitions for declaratory relief. ~'O~ Sews., 493

F.3d at 1239 (citing Mic~zl Commc'ns, 1 F.3d at 1037W38); Cox Okla. Telcom Stay Order,

4~5. "[C]ourts, should be especially solicitous in deferring to agencies that are

simultaneously contemplating the same issue." Ellis v. Tribune fieleviszon Co., 443 F.3d

71, 8$ ~2d Cir. 2004); see also id. at 92 ~"the district court should have involved the primary

jurisdiction doctrine and allowed. the FCC 'to address this licensing matter in. the First

instance. Such an ~.pproach would have avoided t1~e subsequent inconsistent x~c~lings aid

allowed the FCC to exercise its expertise and discretion"). "Because an agency ̀ is

currently conducting an uavestigation into the lawfulness of the [practice] under attack,' ̀ to

pe~m~t the court below initially to determine [the issued would invite the very disruption .

,that the doctrine is meant to discourage. "' Id. (citation o~n~.tted).

In that regard., the number of courts staying ar dismissing TCPA and other

E
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telecommunications--related actions fending FCC resolution of petitions fir declaratory

rulings filed by the litigants in those cases is legion. See, e.g., Epic B. Frome~ Chiropractic

v. Inovc~lon Holdings, Inc., 329 F. Supp. 3d 146, 154-55 (D. Md. X018};1Vf3 US.~t, 2017

~'1TL 4868185, at *2-3; ~'i~zanne Degnen, D.M.D., P. C, v. Dentar Fix I'4X; .PLC, No. 4:15-

CV-1372, 201 ~'VL 4158888,. at *3 (E.D. 1VIo. A.ug. 5, 2016); Su~an~te Degnen, D.M.D.,

P.C. v. ~e~zag, No. 4:15~c~V-1103, 2415 WL 9~4598b, at * 1--2 (E,D. Mo. Aug. 5, 201 ~);

.~'~ee~nan, 2015 UAL 12804534, at 2-3; Baron 's Dutfitter~s Inc. v. Big I~ai~y Dog Info. Sys.

c~ Retd~l Pro .~nt'~, LAC, No. 14-X4335, Order (doc. no. 30~ D.S.C. ~arder entered June 19,

.2(J15} (V~ooten, C.J.); Physicians ~IeaZthsource Inc. v. Mas~mo Copp., No. 8: ~.4~cv-4001,

Order Granting Def.'s Mot, to Staff (doc. no. 47), at ~-4 (C.D. Cal. order entered May 22,

2014); Lucas, 2014 ~'VL 3845893, at ~4; Matlock v. United Healthcare ~`e~vs., Inc., No.

2:13-cv~022ad, 2014 UVL 1155541, at * 1--2 (E.D. Ca1. Ma.~. 20, 2014); Physicians

.I~eal~hsoxcrce, Inc. ~. Pu~a~ue .Pharma L..P., No. 3:12--CV-1208, 2014 WL 518992, at *3-4

(D. Conn. Feb. 3, 2014); Barr v. Futu~ec~ontics, Inc., No. 13-61982, 2414 V'VL 12774094,

at *4-5 (S.D. Fla. Feb. 2, 2014); St. Louis Heat Ct~. v. Gilead Palo alto, Inc., No. ~:13-

CV-958, 2013 VVL 5436651, at * 1-2 (E.D. 1VIo. Sept. 27, 2013}; 1~ack v. ~aZbu~g, No.

4: IOCVOt}478, 24I3 WL 4860104, at ~ 1 (E.D. Mo. Sept. 12, 2013); St. Louis .1~Iear~t Ctr. v.

.~`o~est Pha~m,s., Inc., ~To. 4:12CV2224, 2013 ~'VIf 3988671, at ~ 1 E.D. Mo. July 17, 2013),

Cohen v. Global Tel Linlz Corp., No. 2:12-cv-05447, order granting Def.'s 1VIot. to Stay

1Vlatter Pending Action by the Fed, Commc'ns Com~rn'n (dac. no. 22) (C.D. Ca1, order

entered dept. 27, 2012); Twin Valley, 20x7 ~VVZ 30143 52, at ~2-3; Cox Okla. Telcom Stay

10
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Oder, 4-S; Self v. Bellsouth 1Vlob~lity, 111 F. Supp. 2d 1169, 1172-73 (N.D. Ala. 2000)'.3

The Court should exercise its broad discretion to stay this litigation pending the

FCC's ~ ~esolutian of NorthStar's Petition. As described more fully below, a stay will

promote all of the aforementioned interests, is supported by proper application of the

primary jurisdiction doctrine, and would constitute a sound exercise of the Court's i~:~erent

discretion to control its dacl~et.

1. Whether Soundboard Calls `all Within the T~PA's general
Prohibition on the Use of Artificial ar Prerecorded Voices to Deliver a
Message is I~o~ ~R~'ithin Tae Conventional Exp►exience of Judges, and
Requires the FCC's YTnique Complex Technical and Policy Expertise

The first and second primary jurisdiction factors easily support the issuance of a

stay here. "The TCPA . . . [is a~ camprehens%ve regulatory scheme" governing, a~.on.g

other things, .the use of artificial ar p~er~corded voices to deliver a message to a residential

telephone number. .M3 US~1, 2a 17 ~V~IL 4 $ 6 818 5, at * 2 (citation omltt~d~ . The core issue

3 Equall~r numerous are decisions garanting staffs ~n TCPA cases undex t~.e prima~x-y
jurisdiction doctrine pending FCC decisions on petitions filed by non-paarties, which bear
upon one or more of the core issues in the litigations. S'ee, e.g., .~an~ini v. ~p~ess Urgent
Care, LLC, No. 2:18-cv~-1 388, Order Staring Case (doc. no. 17} (S.D. Fla. Nov. 20, 2018);
Thomas -v. Smith Palluck .~4ssocs. Copp., No. 2:17~cv-02441, 2018 U.S. Dist. LEIS
152211, at *3-5 (D. I~1~ev. Sept. 6, 2d 18); Buhr v.14.DT LLC', No.9:18-cv-80605, Order (dac.
no. 40) S.D. Fla. order entered July 2S, 20.8); Scoma Chi~op~ac~`ic, P..A. v. Dental
Equit~'es, LLC, No. 2:16-cv-4l, 2018 ~'~VL 2455301, at *3-4 (M.D. Fla. J~u~e 1, 2018);
S~ewa~t v. T-Mobile U,S.~, Inc., No. 4;14~cv-02086, 241,4 WL 12614418, at ~3-6 (D,S.C,
pct. 8, 2414); .1~ickens v. .A~nn. ~~edi~~lcceptance, LLC, No. 2:14 -00201, 2014 ~'VL 4662512,
at X2--3 (S.D. Ala. Sept. 19, 2014); Lee, 2014 ~~1L ~ 145504, at ~ 1-2; .Passero, 2014 V'I~L
2257185 a~ *2--3; Gunman, 2014 ~L, 2115472, at *1-5; Dive~sx zec~ Consultants, 2414 ~'~L
193x885, at * 1-4; Bar~e~a, 2014 ~VL 1942829, at ~2~4; Matlock, 2414 VVL 1155541, at
*1-2; .1~~endoZa v. Unitedhealth Gip. Inc., No. C 13~-1553, 2414 ~V~L 722031, at *2 (N.D.
Cal. Jan. 6, 2014); FYied ~. Sensza Saxon, Inc,, No. 4:13-cv-00312? 2013 ~"VrL 6195483, at
*4-6 (S.D. Tex. Nov. 27, 2013); Glause~ v. T-wilio, Inc., No, C 112584, 2012 ~'1TL. 259426,
at. *1~3 (N.D. Cal. Jan. 27, 2010.

11
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t~iat will require resolution in this case -- whether Yodel used a prohi~bite~. "artificial or

prea~ecarded voice" when it placed the telemarketing ca11s of ~vhich Plaintiff and the Glass

complain —falls squaxely ~v~rithin the TCPA's complex and complicated regulatory scheme.

"[T]here ~s no statutory definition of ̀ate artificial or prerecorded voice. "' Chyba, 2016

~'VL 54015557, at *2. Nor has the FCC definitively interpreted the meaning of the phrase.

Indeed, few courts have even had occasion to address tb.e definition and vi.~~tually none have

been presented with the definition's application to the soundbaard teehnalagy at issue ~n

phis case. Put simply, "[t]~iis case is not the sort that a court routinel~r considers." ,Sierra

Club, 248 F. Sapp. 3d at 1206.

"The TCFA vests the ~'~C ~vc~ith the authority to ̀ prescribe regulations to im~.ple~m.ent

the requirerr~ents of ~t1~e statutes .' This includes issuing rules clarifying and interpreting

t ie TCPA, as vcTell as addressing petitions Tike" Nor~hStax's Petition. M3 ZTS.~4, 241'7 ~'iT~

48681$5, at *2 citations omitted). "The implementation. and interpretation of the TCPA

have been placed squarely within the jurisdiction of the FCC." Freeman, 2015 WL

128fl4S30, at ~2 (citation omitted). By vesting the commission with the authority to

prornuig~.te regulations implementing the TCP.A.'s rest~.ctians o~ calls employing

prerecorded messages, Congress au.~horized the Con:~rr~.ssion to interpret the u~a.de:~in.ed

terms of the statute, such as what constitutes an "artificial or p~rerecorde~. voce." Palm

Beach Golf Ct~.-Boca, Inc, v. ~"ar~zs, 781 ~.3d 1245, 1256-57 & n.12 (Ilth Cir. 2Q15~

(regarding FCC's i~terpretatian of term "to send"); Sat~e~~eld v. Simon c~ Schuster, Inc.,

569 F,3d 946, 953 (9th Cir, 2009) (regar~.~ng FCC's interpretation of the term "call"~; Lee,

2014 ~'V~, 4 I45 SO4, at ~ 5 regarding FCC's in~erpreta~ion of term "called party"); ~7 U. S . C.

12
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§ ~ 2~7(b)(2~. ~.n.d, the FCC's or~.ers aid dings inte~~aret~ng the TCPA are binding on

district courts. Kelm v..f1DF 1~Iidatlantz'c, LLC, 199 F. Sapp. 3d 1362, 1368 n,4 (S.D. Fla.

2016 (citing .M~azs ~. G'~lf Coast C'ollecti'on Bureau, Inc., 768 F.3d 1110, 111921 (1 lth

Cis. 2414)); Chavez v. Advantage Gip., 959 F. Supp. 2d 1279, 1282 (D. Colo. 2013) (citing

cases) .

"[T]he Fedexal Cammun~cations Corn~nissian has a special understanding about

matters involving commu~.ications ...." 1~ox~ialZa~i v. Gonzales, 468 F.3d 179, 1$~ (2d

Cir. 2006); .~'~ied, 2013 WL 6195483, at ~4. Deter~muining whether nevv ~ec~nologies fall

within the TCP.A.'s prescriptions requires a high degree o~ "technical and tecl~.ological

knowledge not necessarx~y availably to this ~aurt," and "[t]he FCC is in prince position to

determine ~crhether the use of this technology violates the TCPA." Fazed, 2013 WL

6195483, at *4 (staying TCPA action. under primaar~r juxisdiction dactri~e).4 For those

reasons, courts have stayed T PA actions to allovcr the ACC time to issue declaratory

4 Even where the relevant Legal issue "plainly does not require the technical expertise
of the [FCC ," courts stay T PA litiga~.ons under the prxma~ry jurisdiction pending F~~
ruli~a.gs on litigants' petitions due to i.mpor~ant policy considerat~ans. Lucas u.
TelemaYketer Calling From (~07~ 4 ~~-5680, No. 1:12-cv~04~3 0, 2d 14 WL 3 84S 893, at ~4
(S.D, Ohio Aug. 5, 2D 14) (granting shay in TCPA prerecorded message case to allo~cr FCC
to decide nontechnical issue of "fiat impression and wide-reaching cansequence'~ raised
in plaintiff s petition to agency after the magistrate judge had issued her report aid
reco~ame~.dation that defendants' motion to dismiss be granted); Twin Tjalley .~'el., Inc. v.
U~ive~sal Se~v..~tdminist~a~ive Co., No. 07~-2172, 2047 ~7UL 3010352, at ~2-3 ~D. Ilan. Uct.
1 S, 2007) granting stay even though tb.e detez~ao~inatian of t~.e effective date of an FCC
ordex "is not one that is so technical that it falls outside conventional judicial experiences,"
because "[t]he ACC is in the best position to interpret its owr~ ruling," "[t]~ie FCC's
[̀e]xpei~ise . 1s not merely technical but extends to the policy judgments needed to
implement the agency's mandate, "' and "one of the key purposes of the primary
jurisdiction doctrine is to promote regulatory uniformity") ~c~tations on~ztted).

13
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rulings c~arify~ing the meaning of carious words and phrases set forth i~ the Act, such as

"called paw' and "prior express consent." See, e.g., .F~eeman, 2015 ~'VL 12504530, at *2;

Lee, 2414 WL 4145504, at ~ 1-2; ..l~l~atlock, 2014 WL 1155541, at ~ 1-2. In fact, the FCC

itself filed an amicus brief in t1~e appeal of a decision construing the undef~~ed phrase

"re~ident~al telephone line" as used in the T~PA's restrictions on unconsented-to ca~1s

wing an arti~ cial or prerecorded voice ~o "any residential telephone 11ne," arguing that the

Second Circuit should stay the appeal under the pxi~mary Jurisdiction doctrine pending the

agency's disposition of the appellant's own petition on that very issue. Bank v. Indep.

Energy G~ LLC, l~To. 15-2391, Br. for FCC as A~nicus curiae (doc. no. 97), at 12-16 (2d

Cir. Apr. 6, 2016) ~Exh. "4"}. ~

Here, the cornerstone issue in this dispute —whether soundboard calls are ca11s that

utilize artificial or prerecorded voices to deliver amessage — is a complex, technical, and

policy-driven question within the FCC's dlsc~etion. C~a~vat v. Echostar ~`atelli~e LLC,

63Q F.3d 459, 467 (6th Cir. 2410) holding that district court s~.ould have involved th.e

doctrine of primary ju~i.sdiction to a11ow ~C~ to address issues involved in litigation; "Only

the FCC can clisa~nbiguate the word[s~" in the TCPA aid "all we can do xs make an

educated guess"}; United States v. Dish .l~etwo~k, LLC, tea, a9-3073, 2 11 ~'1TL 475067, at

*2 (~.D. Ill. Feb. 4, 2411} (granti:~g staff pending FCC determination regaarding the

vicarious liability standard under the TCPA; "the FCC has comparatively greater exper~is~

5 ~1s o~'the date of this Motia~, the Second Circuit has neither ruled on the merits of
the appeal or the FCC's stay request. .
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than courts for addressing the meaning and bounds the statute's language"). T~`he FCC has

technical, T PA.-related expertise that is perfectly suited fog evaluating complicated and

ever-cha~gin.g technology deployed in telemarketing calls, such as the soundboard calls

that underlie Plaintiff s FA.C. Cha~vat, 630 F.3d at 467; Dish Net~uo~k, 2~ 11 WL 4750b7,

at '~2. Further, the FCC is accustomed to considering these t~chnologicai issues. Char~vat,

630 F.3d at 467 ~"The agency, no surprise, is familiar with the regulations it prescribed,

and possesses expertise over the statute it im~lements~[.~") emphasis in original}; Pzckens,

2d 14 ~'VrL 4662512, at *2 (FCC "has expertise in the teleco~lmunica~ians area due to tl~e

fact that the TCPA ha[s] been entrusted to its care for in.terpretat~o~ and

iinpleme~tatian"~; Stewart, 2~ 14 ~VVL 12614418, at *4 ("It is virt~u.ally wltbout dispute that

the FGC has comparative expertise with regard to the TCPA.").

As discussed above, No~r~h~tar filed its Petition with the FCC xequesting an

expedited ruling that the soundboard tech~.alo.gy used by Yodel to dace calls to Plaintiff

and the Class does not fall within the T~PA's de~niti~~n of "artificial ar pre recorded voice."

In such situations url~ere the FCC's pending ruling applzes to t~.e exact issue presented i.n

the litigations the primary jurisdiction doctrine ~s especially applicable. See, supra, at 3, 7;

.Hart v. ~`a~ncast~ of ~ttameda, No. 07-6350, 2008 ~'iTL 26101787, at *2 (N.I~. Cal. June 25,

2048} tstayfin.g TCP.A case were the ACC was considering petitions on "the precise issue

raised by plaintiff 'and, thus, "is a~~ready using its recognized expertise to consider some

of the exact questions placed before t~.e court here, ~ a~. effort ~o promote unifo~mmity in .

1~
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..regulation").6 Because the FCC currently is considering the precise soundbaard issue

involved i~ this case, the Court should stay this action o~. primary jurisdiction grounds.

2. ~LTniformity and Consistency in Applying the TCgA to So~ndboard Calls
is Required .

The third and final primary jur~sdictia~a factor also weighs heavily ~n favor of a stay,

"[T]he TCPA is intended to have uniform application" and construed consistently amongst

the courts, Gomez v. Campbell-.Ewald Co., No. CST 14--02 07, 2413 ~VVL 655237, at *3

(~,D. dal. Sept. 19, 2D 13) (emphasis i~ original and citing 1~1"ims ~. Arnow .Financial

S̀ erviees, PLC`, 132 S. Ct. 740 (2412)), vacated an other grounds, 768 F.3 d 871 (9th Cir.

2014)}; Diversi ted Consultants, 2014 WL 1930885, at *3 ("It is proper for the FCC to

make dais determination [the interpretat~o~ of ̀capacity' W1t~1121 t~1~ TCPA~ 111 t~1~ ~l~St

instance, such that unifor~tnity and consistency iz~ the application of the TCPA can be

accomplished."}. To that end, "Congress has placed the uniform interpretation ~ and

compr~her~sive enforcement of the TCPA within t1~e primar~r jurisdiction of the FCC."

Barr~e~a v. Cameast~Iotdings Copp., No. 14-cv-~~343s 2014 V'VL 1942829, at'~2 (N.D. Cal.

1V.~ay 12, 2014) (gra~.ting staff). "The main justi~cation~ for the rule of primary jurisdiction

are t ae expertise of the agenc~r deferred to and the need for a uniform interpretation of a

statute or regulation." 13oyes v. Shell Dil Prods. Co.,199 F.3d 126~,1~65 (11th Cir. ~OaO);

see also Szerra Club, 248 F. Supp. 3d at 1207 ("O~.e of the purposes of the primary

jurisdiction doctrine is [to] promote ~..~.iformi.ty and consistency in the regulation of the

6 Cf. Bush ~. Mrd Continent` Credit Sews., 1~ne., No. CIV~15-112-L, 2015 ~'VL
X081 d88, at ~`3 (W.D. Okla. July 28, 2 15) (denying motion ~o stay because FCC already
had ruled on and "made [] clear" the exact issue raised by defendant in its motion).

16
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bu~in~ss entrusted to the administrative agency. "). Indeed, the primary jurisdiction

doctrine "seeks to produce bettex info~n.ed and uniform legal rulings ~by allowing courts to

fake advantage of an agency's specialized l~no~crledge, expertise, and central position within

a regulatory regime." Pharm..Resea~ch & .11lfrs. ofA~n. v. Walsh, 53 8 LT. S. 644, 673 (2x43);

Passe~o, 201 ~ ~CTI., 225 718 5, a~ * 1.r

Although the few courts that already have considered the issue have suggested

strongly that sou~ndboard calls are ~.ot artificial oar prerecorded vazces that deliver a message

under the TCPA, ~ the issue 1~as not squarely been c~eeided. It is very much one of first

impression. Thus, NorthStar's Petition is of particular import here, "[A]vc~aiti~ng the FCC's

forthcoming pronouncement[] wi11 fisher clarify the lavv- that Plaintiff relies u.~on and

seeks to enforce in the present action, thereby ensuing that the TCPA is applied in a

uniform manner." Stewart, 2014 ~UVL 12614418, at *5 ("Therefore, the court concludes

that the interests of unifo~.n application of the TCPA, as vve11 as judicial economy, are

better seY-ved. by abstaining from issuing a decision that may be underc~zt by an anticipated

ruling from the FCC.").

~ ~'ee, e.g.,lllose~ v. FCC, 4~ F.3d 970, 97~ (9th Cir. 1995) (noting Congressional
concern that "[c]ustomers who wanted to remove t,~eix names from. calling lists were forced
to wait until the end of taped massages to hear the callus' identifying infarrnation.
Prerecorded messages cluttered ansv~ering machines} and automated devices did not
disconnect immediately after a hang up," but noting that "prerecorded messages maybe
used [under the TCPA~ if a Iive operator introduces the message"}; ~'~tzhenry v. ~~' Copp.,
Na. 14--8018 ~, 201 ~ 'U~TL, 6663 379, at ~ 6 (S.D. Fla. Nov. 3, 2014) {denying certification to
class in action alleg~~.g that defendants' soundbaard calls constituted prerecorded messages
on grounds that court would have to conduct individualized inquiry to deterrrii~.e whether
each ca11 utilized exclusively prerecorded snippets or whether some calls had a "mi.x of
prerecorded and live messages"~. .

l'7
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Indeed, the FCC's ~u.ling wi11 materially aid the Court ~n resolving this dispute,

because, among other reasons, a ruling in favor of NorthStax effectively end this lawsuit.

See M3 ZTSA, 2017 WL 486$185, at ~2 primary jurisdiction test met because "the Court

will inevitably benefit fro~rn the FCC's guidance" on the central -- a~.d possibly dispo~itive

—issue" in the litigation); Ba~~e~a, 2014 ~"ilL 1942829, at *2 (granting stay because pending

FCC petitions "address whethex there is liability under the TCPA for the same conduct for

~c~vhicl~ Plaintiff seeps to hold 1~efendant liable"}. ~ Specifically, while the `CC's

determination need not be dispositive of the case in oYder for a stay to be granted, see

Pejepsco~ Indus, .P~~^k, .Inc. v. Maine Genf. R. Co,, 215 F.3d 195, 2a5 (lst Cir, 20 0}, in

this instance, the FCC's ruli~.g will 1i~ely resolve Plaintiff s a~ad ~e Class's prerecorded

message TCPA elairn, and "it is more efficient to simply v~rait for the FCC to do what ~t has

already been asl~.ed to do," t~.an for this Court to proceed fixrtherwith this litigation before

the FCC's forthcoming rul~g. Gensel v. Perfa~mant Techs., Inc., No. 13~C--1196, 2015

V'VL 4C1284~0, at *3 (E.D, Wis. Jan. 28, 2015) (granting rnation to stay pending ~`~G ruling

on several petitions; "[t]he Court ~criil ~e ~~. a better position to proceed to judgment with

defin~.ti~e guidance from the FCC"). This is a paractica~ and sensible outcome, whxc~ v~r~11

conserve judicial and party zesources, and promote clarity and uniformity. Sierra Club,

24 S F. Supp. 3 d at 120 7 ("the co~u~ct finds that defendants could be subj ected to con~.lcting

ordeYs of both the court and the Cagency~, should the court rule in plaintiff s favor");

.Freeman, 2015 ~'1TL 12804530, at ~`2 ("To avoid. piecemeal and potentially inconsistent

~nterpreta'ons [of the TCPA], this Court has the discretion to promote cla~~.t~r and

un:ifarmity by allowing the FCC to address the issue in the fz~st instance.").

m
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Given ~~hat the FCC is considering a core issue that nat only~needs to be decided in

~11S I1t1~at10I1, but lil~ely is dispositive of Plaintiff's and the Class's prerecorded message

claim, and will require uniforr.~ application across the judiciary, the ~~.nal primary

jurisdiction doctrine factor weighs heavily in favor of a stay. "[A]llowing the FCC to

resolve the foregoing issues prior to adjudicating the issues in the prese~.t action, i~. order

to obtain the benefit of the FCC's guidance, is appropriate." ~lause~, 2012 ~'UZ 259426,

at ~3 (staying putative TCI'A. class actxan~ because "the benefit to be provided by FCC

guidann.ce an potentially dispositive issues ~n this litigation. outweighs t~Ze benefit to plaintiff

i~. allowing the action to proceed").

B. The Court fan and Should Stay This Litigation in the Exercise of Its O~vn
Discretion

~VVhile, as detailed move, a stay is well--warranted under the primary jurisdiction

doctrines the Court also has independent authority to stay this case pursuant to its inherent

paw~rs to control its docl~et. Utd. Steelwo~ke~s, 322 F.3 d at 1227. As the Supreno e court

has explained, "the power to stay ~raceedings is i~cldental to the po,c~ver inherent in every

cau~rt to control the disposition of the causes on its docl~et with economy of time and effort

four itself, for counsel, and for litigants," Landis, 299 U.S. at 254.

A stay vcrould promote jud.~cial ecano~n.~r, conserve both the Court's and parties'

resources, and promote uniformity of decision. As explained above, absent a. stay, the

Court risks issuing a decision that conflicts with, and is preempted by, the FCC's

forthcoa~ng ruling o~. the sound board issue raised by NarthStar's Petition. See I~einZ, 199 .

F. Supp. 3d at 1368 n.4; .Murphy v. DCI Biologicals arlando, L~~, No. 6:12--cv~1459, 2 13

19
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WL 6865772, at~ *8 (M.D. Fla. Dec. 31, 2013); Chavez, 959 F. Sapp. 2d at 1282; see also

28 U.S.C. § 2342(1) (federal Courts of Appeals have the "exclusive jurisd~ct~on to enjoin,

set aside, suspend (in whole ~r in part), or to d~termi~e the validity of all final orders of

the FCC" made reviewable by 47 ~E.T,S.C. § 4~2(a)). It cannot be disputed that "[t1he Court

wi~1 be in a ~bette~r position to ~ro~eed to judgment with definitive guidance from the FCC."

Gensel, 2a 15 yVZ 402840, at ~3

A stay pending the FCC's rulings also would be in line with other courts that have

stayed TCPA li-~igations based on their inherent powers to contxol their dockets. See, e.g.,

Miller v. Directy, .PLC, No. 14--X7579, 2015 ~'~I, 126 6912, at *3 (C.D, Cal. Jan. 8, ~OlS}

("In the i~.terests of conserving the parties' and the Court's resources and preventing

inconsistent rulings and requests for reca~sideratian that rn.ay ensue, the Court instead sua

sponte exercises its prudential authority to stay the action pending the FCC's resolution of

the . . .Petitions"}; ~'ontes v. Time yYa~ne~ Cable Inc., No. 14~cv-42064, 24 ~.4 UVL

21X3919, at ~2 C.D. Cal. May 19, 2014} ("A star is appropriate because it increases the

likelihood that the Couxt will be able to address the parties' arguments after the FCC has

acted on the Petitions . ") .

C4NCLUSI4N

For the faregoi~n.g reasons, the Court should grant ~TorthStar's Motion and stay this

litigation pend~uag the FCC's ruling on NorthStar's Petition.

Dated: January 3, 2419 Respectfully subx~a.~tted,

/s/ B~zan .1~..~Vlatula
Bran R. Matula
Oklahoma Bar Na. 14778
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E~~C'CJ'TI~'E SU~4~iN~►.R~'

S ou~d~o~rd techtao~agy in~rolv~s the use of snip~~ts o~ re~ordec~ me~sag~s by a Rive

ape~ata~ t~ coammu~aicate xnte~actrvel~r with a call ~ecipie~.~. The operator chooses t~.e a.~p~rop~-iate

messages i ~ ~res~o~.se ~o tie x~cipie~~'s speci~.c st~.te~a.en~ or question, just ~i~e a txad~;#~o~xa~ two-

~cra~- telephone c~,l~. T~ne~dec~, t ie o~perato~ can s~ea~c directly ~o the call r~~i~ie~t using his ax hey

~~ voice, This teeh~.olag~ ~~a~des a number o~ be~.efits to bus~aesses a~.d oxga~i.zat~o~s that

~e~~ a.~ te~e~hone co~nmunicatians to i~~erac~ v~it~h ea ~s~e~s~ ~'x~st, the use of a~eco~dec~ ~.essages

ensures that tie sat~ze i~o~ma~i an ~s cam~.t~nica~ed~ co~asx~~e~t~~' xega~~.le~s o~'tk~~ ap~xator, ,which

p~o~uid~s .four cost~ef~ecti~re q~.ali~y~co~~ro~ aid. ef~ici~nt ~eg~x~a~or~r co~~~.ance. ~eco~d,

souxldboa~d technolog~r allows fog i~cxeased accessibi~it,~ because it ~a~ovic~es assi~t~xc.~ tQ t~.ose

~v'~.o have d~.f~'.c-ult~- cQ:t~.u.~icati~.g ~.ue ~a, fox ~~a~np~~, speech ~~nped~i~rnents, ~.ea~' acce~~s, o~ a

~~.~rs~ica~ o~ menu.) c~isal~i~ity that naught ot~.ervvise ~re~vent t~a.e xradividual from using the te~e~hone

as pad of his ar'he~ job ~res~oansibili-~~es. Most ~~po~a~.t~y, -~.e use of a ~.~tve operator to dxr~ct ~h~

ca1~s g~~ves eal~ ~recipien~s the a~apo~: t~ to com~nux~i.cate d~ect~y ~wicf~ a ~e~rso~ gin. t~.~ e~re~t that

~k~e menu of available ~ud~o cl~~►s dies n~~ ~ee~ the ~eci~ie~.t's ~.eeds. Tie i~.~e rac~~o~ bet~reex~ tie

o~e~rato~ a~.~. t ie co;~su~n~r ~s d~~.a~ni.c, peal t~mea a~.d t~ra~~a~; t~~~r+~ is ~a~ a ~~ssag~ t~ha~ pays

.~ro~t staff ~o ~x~ish ~~ the co~s~ae~r vv'ho ~~cks up ~e ~~to~.e, ~~aV~.g the co~sume~ v~i~h zoo ~.bx~it~y

to i~fe~rac~. 'Sot~d~boa~d. t~~~.oXog~ has ~b~~a~ne so a~l~'a~c~~. ~:c~ seamless ~~at ~o.a~y co~.s~e~s

d.o riot e~ve~ recog~r~ze ~~e d~ff~~rence ~betv~vee~. xt aid the traditional call w~.ere a ~.u~nan uses h~.s or

~~ex ow~a.. ~v~►Yce,

L espife t~i~se be~e~fs, so~.dboard tech~.o~og~r his rece~t~y, ~eco~a.e the subject off'

~~.deserved eonde~.a.~~o~. aid substantial Iitigatian. ~ A.cross tie oou~tt~ry ~lax~t~~'s ~d tk~~xr

cot~se~ h~.ve bx~ughfi suit ur~~.er tae T~lepho~.~ Co~a.su~e~ ~'~rotect~an ,A►.ct ("~'C~'A," ox ``t~~ ,Act"}

..
11
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al~.egi~g that soundbaa~d ca11s deliver a ~rereca~~.ed ~aaessage a~.d, therefore, xu~. a~'ouX of tie ~►.ct's

~ro~nibitio~; agaxns~ such ~~1.s w~tha~.t e~p~ress consent. Petitia~.e~ No~hSta~ Alarm Se~cr~.ces, LLB ~~ -~:
Z.
~ ~-1~- '_

~"No~hSta~r"), aha~r~.~ securzty company set~v~ng over 50,400 ~u.sto~ers, l~a~ are~e~.t~~rb~en~a~get~d ~- _;.

~y such. a suit, In ~aefi, recently, a class was certified in the litiga~ior~ thereby exposing No~~.f5~a~r
~=. ~ _.

to the ~x~s~ec~ of ̀ x~ea~~.y $400aQ~4,b0~ xn stat~.~ox~r da~aages, Iri tie coux~e o~ the ~rocee~.i~gs, a~

~ve~l ~s ~n a~he~r ~as~ a~.d ~e~td~~.g cases, it is cl~a~r ~~~~ the fedaa~a~. coins ~requx~e ala~ri-f~'~g guida~c~ :.

as to ~iaw' t~.e ~equxremenfs of the TCPA a~p~y to so dbaard ~~~b.~.olog3~. The ~o~c~x~sio~. is

e~n~. owe~ed b tk~~ TC~'.A. to xov~.de such; ass~ts~a~ce ~ecis~l because off' t~~ a etc 's gx'asp► o~ '~1~ Y ~ ~ ~ g Y r~
~_

tech~olo~y',. aid t~.e ~relatia~.s~.i~ o~ ~a~~nu~icatia~s technology to the puxpc~s~s ~x~d goals of ~h~
ti

~ ' ' ~ the atu~o test Ze ~s~at~~ve ~isto .and u~lic odic a~1TCP,A.. A.s tk~s Pet~~~on demo~.s~rat s, st ~ s g ~y, p ~ y - .;-
~re~c~ude a £~nc~.~.g t~xat so~d~board technology d~Iiv'~~'~ a px~~ecox~ed message ~s cont~rx~.~la~ed b~l~ r.

the ~►.ct, A.ceaxc~x~.g1~r, the Co~~a i.ssion should d.ec~.a~e that:

1. 'T'he use of sau~~d.~b~axd Technology does ~.at co~stit~te the use ' of an a~~~ic~a~, o~ :.~ -
p~erecorde~. ~ro~c~ that deli~ve~rs a message ceder t~~ '~C~',A►.; or, i~ the alterna~i~ve,

E
r

t ~

~. '~~e use o~ sou~.d~boaa~d tea~inolag~r o~ a o~e~to~on~ ~asxs, ~'~exeb~ the sau.~.d.1~aa~r~. ~ _ .
~.ge~~ co~tdt~c~s a~al~r ore c~.1~ nth o~,e i~.di`v~'tdua~ a~ a single ti.~e, robes dot co~5tx~tU.~e
-the use o~ ari, a~~~..~ca~al o~ ~~erecoxc~ed ~'aice t~.~~ c~e~x~rexs a ~.~ssage u~.d.~x ~t~e 'CPA.,. 4

i

Oily ~kixaugh t~.e xequ.ested ~.1i~.gs oar tb~e ~o ~sszon naa~~ c1~a~r ~~.a~ the TC~'.A ~.oes a~a~ ~: - .~ ~
:~.

cote o~icall~r ban ail ~naarl{e~i~g a~.d s~~az~a~ cabs, a~.d that it is ~,o~ e ~ornmi.ssio~.~s inte~,t~o~ to ~ ~~ '~: .
R'
~ y ..

• `. ~"..

a~la~r its ~o am fir c~ea~itl ~rit~ ~o~ocal~s to stifle 1eg~t~~aat~ 'b~tsz~ess act~vit~es. n~~ r..I~ ~ ~ r.
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T.~L~ ~~' ~t~l'~'`~'~~I`~

.Fii ~Jl~~i-~/~~ 1lV~L \ ♦~RIi~fT~~iltt~~►I1~~i1a~1~1~~1~{~t~~1~~f~f~~l~f►1f;~f~~1Mtfli~i~l~I tfl~~f~Yf~~tr~11t~~~lf~t~~~~a~t/~~~~~i~+{1~+t /+~
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~~ ~ ~O~V~~~~~1~~{tf~lii~~~31/aid+ltt~►~1►11~11t11t~~l~~k~l~li~a4~il~~~~r ~~[~►~~L~~~~~al ~~i~i~~~~!►titi~~►~~11r~~Al~i~s~t~~lt~f~~A~• ~~

t

~~



Case 5:17-cv-x4383-F Document 88-1 Filed 01/03/19 Page S of 19

~'uxsuant to Section 1 ~2 0~ th e Ru.~es of the Federal Comrnun~.ca~ion~ Com~.s~ion ("~`CC"

or "Co~ami~sxon"~,~ Nort~.Star A~axx~~ ~e~vices~ LAC ~"1~'or~~Sta~" ar "Petitioner"~ xespect~u.~1y

~e~.~.~~s t~.e Co~missxa~ fax an axp~d~t~d c~eclatator~ z-~Iing a~a~:£~ng tb:at cads using recard~d

aucl~a G~ip~ specif~c~.~~~r sele~te~. ~~cd. p~resenfed b~ a ~.u~ax~ a~exatox x~ xea,~~t~me~ a tool generally

x~~~x~red to as "so~d~baa~t~d tec~.olog~," do mot d~~.~e~ a ~`p~re~ecorde~. message" ~.~.ex t~.e

~̀ elepho~e Co~.su~a.e~r Protection .Act ~`t~'~P~A►.~' o~ the ".~A.c~"), A de~la~atory ru~.i~g from the

~oxnrnissio~z xs necessary to ~~rav~ide +~~~rtax~.t~ a~.~. c~axity to the i~tdu~stry, to p~revex~t ca i~~ig

juclxci~l x~. gs, a~.d to pro~eGt tie ~.e~v~~o~a~ent of tec~aoYogical a~.~ra~.c~m~~.ts that ha-~e

t~~x~a.~n~.o-~s ~u~blic i-t~e~es~ be~tef~ts to cox~su~ne~rs as ~vel~ as to t~.e econo~.~,

T~ a~.d~tiana a de~clarato~ry xul~x~g ~~~ held eb b ~b.~ x~sing i~de off' pro~ess~o~a~ ~~t~ga~.fis and.

~~a~~t~~s' at~orne~s ~r~ao ~axget t~iese tomes of techno~og~ea~~y-e~a.a~~ed e~►x~~u~nicatiox~ ~netho~.s

to ~eve~rage the t~x~a.~t of massive TCP.A damages awards i~.to ~nulti~~~~lio~. do~lax se~tle~n~~.ts of

~~.se~e~5 G~,~.SS ~.~ti.Ori ~i~igatio~.. Indeed., by t~.~get.~t~n:g 1~g~~i~.ate domestic b~.s~t~.~sses v~rho are t~o~ng

not~i:rig mox+~ t~.an engaging ~~z a tec~ologi.call~r~ad~an~ed vexs~o~. of foie ~raditYonal tvy'o~-~vay

voice ca113 1itigio~s p~a~~at~~fs aye c~oit~.g tl~e ~re~r~ g ~f~.at C~a~ an ~'ai ~x~v~a~.s~y xebukec~;

~'.~ie'~~~'A's private ~ig~it ofact~or~ a~~ $500► sta~uto~y ~e~alty couX~.
ir.~cent~v~ze ~lai~t~~ffs ~a go afte~c the illegal telea~nar~e~ers, the o~ve~r~
~h~~~~.o~~ scam a~t-txsts, aid ~,e ~or~ign fr~.udstea~s. B~.t ~i.al 1a exs
~Z~.ve ~our~d Xegxtimat~, dome~ti~ busi~ess~s a much ma~~ ~~ro~table
ta~ge~. .~is Adonis ~-Iaf~m~, for~ae~r C~iief a~ Sta~-~o Cornrnissione~

+CI~~~.~, xeeentXy ~cate i~. ~'he ~aZr ,Street` .Io2~~~~tczr, a txi~ ~a~y'~~
ca:~ co~.~ect abau~ $2.~ a .ion. der suit by ta~cget~~g , e~ican
campan~.es, So it's no st~r~rzse fi~.~ ~'C~'.A.. h.as become the poster
c~i~.d ~o~ ~.a~vsu~it abu~~, ~r~.~h the ~.u~ber of TC~'.A cases ~1ed each
year s~~yaracl~eti~g fzom 14 in Z~O~ to 1,908 i~ fide ~i~st ~~e ~no~t~,s

~ 47 C.F,R~ § ~. .2.

1
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of 2014,E

And as the data has borne outs the a-~torneys vvho file these suits are amen the only

bene~c~aries of such settlements, as the average class member payout is a mere pittance,

Specifically, accordixig to one study, the very consumers that the Iaw was designed to protect hate,

on average, a;nly xeceived between $4.~2 and $9.53 in private litigations that vve~e settled, while

the plaintiffs' attorneys are averaging e~arbita~t multi million dollar payot~ts,~ The cu~rex~t wave

of lawsuits targeting sau~dboard tec~inology chill lrnportant tech~.ologi.ca~ advancements that the

TCPA was never i~.tended to cover in the first instance and ultimately harm consumes and

i~.dustry,

,A,ccordingly, in ~n order to establish a baseline national stax~.dard that prevents the use of

class action ~~tigation, which threatens t~ th~o~v the baby out with the bath water, t ie FCC must

decla~~ that:

~ . .The use of soundbo aid ~ech~nology does not constitute the use of an a~rtif cial or
prerecorded voice that delivers a message under the TCP.A~; ox, Yn. the alternative,

~. ~'he use of soundboard technology on a one-to-ona basis, whereby the sou~ndboard
agent eo~ducts only one calf 'with ore i~.dividual at a sfngl.e time, does not constitute
the use of an. artificial or prerecorded voice that delivers a message u~de~ the ' ̀CPA„

I. Z~'I'~O~'C.]'C~'Y(~~T

~'he TCPA. generally pro~.bzts "initiat~ing] any telephone call to any reside~tzal telephone

line us~g an artificial or prexeco~ded voice to deliver a message watb~out the prior express consent

of the called pa~~y','~ subs ect to certain exceptions, `Z`~ae statutory text combined w~t~ the legislative

~ Courts also have recognized the widespread litigat~o~. abuse under the TCP.A,, See, e,g,, ,t~orrts U,
~1~itec~healthearelns, Co,, .~ne,,1Vo, 4:1S~cv~00638 ALM~CAN, 206 W,L 7115973, at *6 (E,D, Tex. Nov, 9, 2Q16~
~"TCPA suits have, zri mangy insfiances, been abused bar se rial litigan~s~,]"},

~' ,5ee ~1e11s Fargo Ex Parke Notice, filed Jan, 16, 2015, in CG Docket No~ OZ-278, p, 19, available at
~nttn,llan~s.fcc,Gov/~cfs/documenfi/view?id--6 001.0.16.697.

'~ X47 YI.S.C. § 227Cb~(~~~13); 47 C.F. § 64.1240(a~{3),

2
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history males clear that the ~t~ose of ~h.~ A,c~ ~vvas ~r~d i~ to curtail G4ro~boca~~.sy" mewing calf t~iat

deliv~x a p~'erecor~ed message ~it~ivut a~n,~r op~~ ~;t~nity fox the recx~ie~.t ~o co~n~l&~ to a hum~a~

ope~ato~ a~ fog a human opera~o~ to it~terv'ene ~~. ~es~anse ~o die catl ~ecip~e~t~s expressed needs,

I~~.eed, ~~ is clear t~iat Congress did ~.o~ infe~d ~o ~om~~et~~y ~'o~rec~ose the use of arecorded

rnessag~~g ~i~ ids e~ac~tm,ent o~ v~r'~iat is ~o~v Sec~~.~n 227~b) o~'T`if1~ q~7, ~oundboa~c~ t~chrtalogy

d~~s ~.o~ ~vo1v~ the use of pass~.ve ~~e~r~caxded ~ra.essages tt~a~ play from staff ~o ~~i~~ ~t~,ou~ ~.~

~nt~e~rve~.~ion ~y a ~u~n.an o~e~ato~r, Ranier, souri.~boar~ tecb~o~.og~ xec~~xes tie carefixl a~~~tion

o~'a v~e~l,tra.~x~ad opexatox ~v~ia xes~a~.ds ~it~.~~.~~rv~x~at~ audio s~i~~e~s to a ca~~ ~ecz~ie~ts creati~.g

a unYque, ~nd~~~dual iced e~pexience, Because sounc~~oa~r~. tecb~aaXag~ da~~ nab ~m~~~cat~ t~.e sc~p~,

~~.~pose, O~ Spl~Xt 4~ ~~l~ .A~.G~, a~ac~ ~ns~~ad se~res a vital role ~~. c~~ra:ecti~g b~s~x~esses ~cr~i~h

ca~su~►exs~ fide Corr .ssio~ ~.us~ ~ul~ that use of st~u~.~.~aaarc~ tec~o~agy ~.aes not canst~t~~e a

vxol~.txo~, o~ ~e TC~'A,.

~. St3~~B4A~2D T~C~1'~Z..,4G~.'"

SouncCboax~~. ~~chx~.olog~r ~a~r~s by a~.1o~~g ca~I ce~t~~r age~.ts to ix~t~xac~ aid cax~ve~se with

Go~asurx~~~rs o~ a. ~~a.~~t~~a~ basis ~.~~txzg ~reGoxcled a.~da~a c~i~s ~ ~~e~x of ar i~. comb~~.at~a~. ~cr~t~h t~i~

ag~~~~ s ~ov~`x~ voce, xn the sa~n.~ ~n.an-~e~r ghat call center age~~s ~ou1d conduct co~a~lZa~t ~xve

tele~aaaur~~et~i~ig cabs ~ead~~.~ a ~~e~deter~n~.ned sc~.~~t, and res~o~idi~g a~sp~ra~a~iatel~ to q~.e~ies a~.d

i~.ter, j ect~ons f.~om consu~n.e~~, T1~us, fox e~a~n~xe, ~f a cor~.s~m e~ asks a ~a,~.cula~r quesfao ~ dun g

a co~ve~sa~.a~, the call center age~.t us~.g so~.~~.~baa~d ~ec~.vlag~ ~~, e~, tie sau~.~.boa~~ ag~~tt} can

xes~o~ad, b~ pl~.y~~.g e audio clx~ fiat best a~as~v~~'s the co~s~n.~.~'s questio:~.

Gene~a~~y ~~ea~ix~g,~ each sc~~pt, and ~h~ ac~Q~rn.~a~n g Ii~b~ary of av'axlabl~ a.~xdio c~~~s, i~

ta~~o~e~. to t~.e nee~.s of a ~a~-ticu~a~r ma~l~et~~g cam~aigny aid, i~ most cases, is de~relo~a~d aid

.~~vised used o n assessments of actual ca~Is. Soundbaar~ agents acre ~igl~y t~rai~.e~. and s1~illec~,

3
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a~.~. -t~ieix ~.b~~ity ~o t~aely, accu~a.~tely, and ~.ppra~riately intexact wi-t~i consumers us~g sau~xdboa~d

tecl~xto~.agy can b~ monitored during tra~ni~.g a~.d du~r~ng tei~~r~.a Ming c~.xnpa~gns using ~rea~l~tim~

so~nd~board ~ae~zcs. In addition, sQ~.~c~~boar~. agents ~.~so ~.~.~re access to ̀~~res~a~se ~e~s" coxes ec~ed

tQ co at. ~~.~~~r~c~ive con~e~rsafiox~al, responses such as "I u~~lerstand,73 "exactly," a~~. ̀~~reah,,"

The xe~t~.~~ is that tl~e co~st~m~r e~~e~.~nces a co~n~Iete~~ na~tur~1 co~.ve~sat~on comp~et~ ~i.th
, .

~osi~.ve af~~rmatio~ and, most ~n~a~fiantXy, a~at~al, t~vvo~~vv~.~ i~te~action. Ire. the ~rast tea, j arYty ~~

it~.~st~,~.ces, co~.sum~~s v~ho receive sou~d~~a~~. c~.~s are not aware that the con~versatio~ used audio

c~xps. Ar~d~ i~ situat~o~s ~v'k~e~~ ~. consumer asks a question fay w.~ic~i t~i~~e is ~o a~d~o-c~i~a

~es~o~se, v~~~~.~t~ai~.ec~ soun~.bo~d a~en~ts ice. comp~~a~.t soux~c~~6Qa:~d. c~mpa.ig~s ~vvilr either ~~~~r,~ec~

~~exx awn voice o~ sel~~~ a~. aud~,o G~xp xespon~~ ~a e~~laxn that be o~ skxe -is a peal ~ae~so~. using

a~.c~~.o clips tv ~a~it~t~uicate c~ea.~~~ ax~~. effeeti~rely, ar~~. ~o offer t1a.e co~su ~x ~i~ e~.oice ~betwe~~

co~xt~u~.g ~~Ze soux~dbQaarc~ call or s~ea~i~g with a ~~~ ope~ato~r's ovv~: ~axce for the dura~on o~~~e

call.

~ou~d~boaxd has beep ~.fixliZed ~a e~ect~vely co.~~.uG-~ ~e~~ma~~eti-~g axlcl ot~ier types off'

out~bou~d axed ~ba~n~ ca1.1s ~ xzumero~s ~~gu~ated ~i.~du~t~i es, Y~c1~.dxng 'hut not ~.x~n.~fec~ to ~~.a~cial

s~z~ee~, i~su~ranc~} a~c~ ~.ealthca~~~ SQu~.dbo~x~~. ~xovides a host off' reguXa~ox~r ~Qm~a~~anc~ a~a~.

co~su.me~r-~rotect~o~ ~e~.e~~s beca.~xse of pits ab~.~i~r to ~~~trd1 scripts a~.d ~~~i~c~ze ~o~.~~orn~lia~t

~ra~.a~o~.s~ to ac~cu~rat~l~r doc~.~.e~~ mod. a~.a~~z~ cads, ~~ su~a~o~ a~ad mo~ito~r tie effec~i~ea~ess of

~a~~. center age~.ts, a:n~. t~ e~nsu~re a ~os~tive consc~nex e~~~~~,e~.ce. ~`ax i.~tsta~ce, the rise o~
u

sou~dboa~rd ~ee~s agents f,~am sstafi~~ag o~'fers, pxag~cafn.s~ ~.~ee~tives, air o~.er terms aid

co~.~~tzons, a~ ot~,~~'W1.Se Ca~s~.g coi~U.SXo~. o~ t~.e p~.1~ o~~~ cox~SU.~.e~`S ,VS~'ho ~ecelVe th~5e Ca~IS,.

It also e~.s~+~s tk~at a1~ ~ec~exa.~ a~ad state~s~ec~.fic ~za;~da~ta~~r d~sclasures axe pxape~~~ conve~red to

c~n~un~.e~s; anal it cap d.etex ~.ge~.ts ~rox~ a~xaapro~aerly t~rmina~iz~g ca~~.s i~, fox e~a~n~l~, a c~o~,s~ex

4
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as~~s ~o bye paced o~ a do~.not-call list,

TAI. ~.~►,C~GRt~YTN'~ t~N PETX'TY(Jr~~t'S C.A,S~

O~. Ap~i15, ~Q~.7, Robert ~-I. Bxaver~ file. a ~uta~ive Glass actia~ com~a~a~nt gin. the ~3~i~~~.

~ta~es district Court far the ~T~st~~ ~~stzxct of {Jklahaana. against NorthSfar ax~,d ot~ex u~~wn

~ez~t~.fies. B~`aver ~~e~1 a~ Ame~.de~ Cam~la~~t o~ ,~u~.e 8, ~QX 7, ̀ tiv~icfz ~a~xaed Yaffe]. ~'e~b~ola~i~s,

~~,~ as one o~ tl~e for~n.erry unl~nown ent~~ies. 'the e~.c~ed Com~+la%~~ alleged. that I~Tart~a.Sta~c

~.i~rec~ ~ode~ t~ ma1~e ~eletna~rl~eting galls t~s~tzg p~e~eco~ded messages.. ~'he Arne~~.ec1 CQ~p~~~t

der alleged mat B~av~er ~recei~ed two ~f ~ies~ calls a~ad t~aa~ h~ ~i~.d ~.ot ~~o~rided hip express

co~s~n~fi. A.cca~,'t~~g t~ Braver, ~.e received ~~va cabs a~ ,August 26, X41 ~ t~a~ bega~a with. a

pre~ec~~rc~ed message about ~.ome ~ecur~ity, ~u:~ng ~k~e seco~.~ call, B~a~er ~`fe~gnecl~~ i~~e~est i~

a~ a~a~a syste~n~' i~ a~rde~ to obtain. ~~~re ~.x~o atzo~ ~.bQut th:e c~.11~~r aid vas ~co ~~ctec~ to a

~~ i.Star ~re~x~se~.tat~.~re, '~.~i~xeaf~er, ~xavex £xled k~zs corn.~~ax~.t, s~u~ig i~ju~.e~ve anal ~noneta~ry

~re~i ~f used. on, among ~ ot~xe~r thi~.gs, via~.a~.a~,s of t~.e ~'C~',A`'s pro~i~,b~,tzox~ o~ p~re~eaarded

~elema~~~#~g calls to ~es~de~tia~ telep~iane l.~ne~. ~3raver al~egec~ ghat I~Tor~Sta~, -dough 'S~'ar~.el.,

had mace ca1).s to ~:~ousax~.d~ o~'x~siden~ial numbers ~xsing p~erecox~.ed ~m.essages, In .August 20I7,

the ~a dzsmissed. Bxaver's claims o~ ~.~ect TC~'A, ~iabz~ity ~g~.inst N~o~t~.~tar 'but fou~~. that t~.~

co~,~a~.~ :~everthel~ss still xnay ~be ~a~Xd ~iab~e pu~rSua~t to a. ~icax%ous ~xabi~i~y fi~ea~y,

C~~, t~Gto~be~ ~ 5, ~QX 8, ~~e court issued a~ o~cd~x ce~ify~~.g several ~ gasses totali.~.g

ap~~a~imate~~ 2~Q,000 ~i~.d~.vid~al.s, e~.ch a~~v~io~ received, o~ ~ve~rage, ane ca~X. Tie coin fau~~.

5 Bxave~ is a seraial litigaz~~s ~avang ~~e~ zzaore sham 60 TCPA lawsuits and extracting axe-suit ~ui~auce
settlem~~n~s by mews of countless additional 'CPA der~aa~xd 1et~exs. ~Ie also m~aintaitxs a 'webs~~e ~ urwt~, da-~~ot-
call.eom -- ~~e U~tL fog wh~c~ ~s m~s~eaditlgl~ sirn~~a~ to the federal ~vv,ww.donotcall,~ov website~ for the ~Ta~io~a1 Do
Mot Cali ~Ze,g%s#ry ~"NDN'CJ'3, Oz~ bis ~t~t~bsxte, Braver, among other things, eouns~Zs consu~rne~cs o~ "mow to Fight
J3a~c~G" agaius~ unwanted ~e~ephone awls and attempts to vtrhip vc~ould~be ~~~~gants ixuto a frenzy ~y citing o~ztdated
~tatxs~xes from the ~at~ 19'7Qs w~atil 1991. if~e ~h8 ~aric~i~~ page o~$~a~IB~'S ~YebSi~e 1nStiv.Cts coriSuix],erS '~a Sigri llp
far t ie ~I~I~C i~ order to avozd u~wari~ed te~~tn,arl~eti~g c~a~~, Braver hxms~l~f ;~eznoved his res~ide~xtial te~ephorie
x~uxnbex ~z'om fiha ~N'C yeaxs ago.

5
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as a maker of ~fac~ t1~at ItTor1:~S~ax had. h~.re~. ~'S~"ade~ to pace telemarl~e~a.~ag calls a~.d that ~~'ode~ h~.~.

obtai~.ed cumbers from a data ~re~.do~. Y"o~.~~ the cabled these ~umf~e~s. During the ca11~, 'Yoc~e~.

agents used. sou~dboa~rd tech~.o~og~ to se~.ect from a menu a~.d. ~Iay spec c avd~iQ a~i~s four ~e call

~e~i~i~n~ bayed o~ the natural f~o~v o~ tk~e con~re~rsatio~., '~'he .gents e~dec~ the calf acco~di~g to

~io~v ma~.y s~zppe~s of audio ~crer~ pla~~d a~~. ~vhethe~ tie reclpx~~.ts staffed ~i~~' dicl ~o~ wand to be

ca~l~.ed aga~~.. ~ .

I~ graa~.ti~ng ~a~a~rex's xn.o~.an fog class ~e~~fica~zo~., the ~ou~ ru~e~. that an. issue that eras

ca~~.b~e ~~ bei~.g reso~.ved o~ a class-wide basis later in t~~ ~~~its ~a~.an o~tb.e case was w~~~~.ex

the '~'C~'.A p~o~ib~~s cads usi~.g sot~cl~oa~d tech~;o~ogy, Tie court c~zc~ not x~so~.ve phis ques~io~.

because i-~ ~vvas ~vts anal i~ got ~e~, before tie caul. '~'~e xssU.~ that ~e court ~ri111~,te~r add~~ss ice.

the merits pax~o~. of ~3~avex's case is the same issue t~:at xs ~xeser~tecl to the Coy ss~.o~. ~. t~ais

~'etifiio~.. ~.s a ~~sult, ~~ra~.~~ aGt~a~ ~b~ the Gom~n.~'tss~ton o~: this ~et~tion. ~c~1. ass ts~ ~~.e eour~ in

ad.dx~~ss~x~g the central legal 1ss~.~ ~v'ithout intearfex~.g ~rit~i the ~uc~xcia~. process axed, ~-~ the sa~~te

-~i~ane, ~v~~ ~sta~~~s~. ~. x~at~.o~.al sfar~~.a~r~. fQ~ ca~t-ts ~a co~.sider ~vvk~en confrontec~ with this zssue,6

zV~ .A~~~►~ 1~T

'~~.e issue of wk~ethe~r tk~~ ~'CpA.prohxbits ca~~s usx~g soundboaxd t~c~a.ology absent express

ca~s~~t is one a~ first ~n~~r~ssxon a~xd xi~~ ~'ox x~solut~~~., The Coxr~;nxssxo~. ~s best su~,t~d for ~~as

taslt ~bec~us~ ifi i~.vo~~r~s ~ech~~al e~pe~~se ~s to ~.o~ i~ox~oatio~ is delivaxed o~ telepho~ze ca~.1s.

This issue also xeq~~~res career co~.sxd~x~.txo~ a~ t~.~ ~~atu~o~y text, Ieg~slat~.ve intent, aid ~~blic

palic~ ~tn.o~tvatzans ~f the Act. This aa~a~ys~s fits ~c~~a~re~~r withx~ ~h~ po~r~xs Congress ~vest~d ~~

6 Underscoring tie ~acl~ of certainty on finis issue and tfie need far the Cona7miss~an to is~~.e guidance, axtoth~r
court, although still got ze~.chi~g the merits of ~w~ether a TCPA violatzon, xx~ lac#, had occurred, expxess~d that it was
u~aclea~ whether "~~e use of any ~xereco~ded x.~~ssage ~tiola~es ~ha TCPA" or vcthe~hex "fine use of a~.~t pxereeo~d~d
message xn an otherv~ise izite,rztctive ca.~l does nod necessarily violate the TCPA." Order Denying IV.[otiox~ ~'o~ Gass
Ce ication, Fitzhenr-,y v, ~1DT Copp., 2014'W~ 6b63~79, a~ *~ (S, D, ~"1~. Nov. 3, 20~~},

6 .
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the Comrniss~on,

. ~ ~ •
t̀he Con~~.ssian co~s~stently has ~ e~cogn~zed that the TCPA, does x~ot pxo~b~t a1~

telem~ax~eting c~.1~.s, ~'he indiscx.~min.ate use of the waxd. "rabo~al~s" tends ~4 obscure ~~~ precise

a~.~. ca~'efu~ly d.e~j.~.ed scope o~ Sect~ox~ 22'7~b)'s li~aitat~o~ a~ p~e~ec~rded messages: The TCPA

pxo~.i~bits ca1~s ~trhe~e -~he~e ~.s no lire op~~ata~, ~.e., ~;o ap~o~u~ity fair ~u~na.~ ua.~e~v~~tio~ to a~s~st

aid xespo~.d to fide calf recip~en~t~ fihe coa~v~r~~ ~s also true, ~~e a dive agent e~gag~s i~z a

~ynaxn~c, int~~ac~ive e~e~.ari.ge ~~~. tk~e ca~1 x~c~~ie~a~ tb~ou.~ho~.t the entirety of the call, as ~s fi~ae

case wi~~i sou~ac~~oard tec~o~ogy~ th.e ca11 is not de~~re~.~g a ~x~recor~.ed. message a~ d~~i~z~d by

the Act,

A. The Statrxtoxy~ ~ex~ Does ~Yot Co~e~- ~o~xn~.boar~. ~e~~ua~ology~,

Tk~e ~~a.in. language of the 'TCP.~. de~zo~s~ra~es ~~Zat ~.t d.oes snot prohibi-~ sou~d~boa.~d

t~c~:io~.ogy, 3'~e statute stags fiat "~a~]t s~a].1 ~b~ ux~a~~ul fox any pexson w%tbi~ the U~.~te~. St~.t~s

or any pe~csan outs~c~e the ~Jnited Mates i~' Abe ~~c~.p~~~,t pis ~ithi~. ~h~ U~~ted ~~a~e~ , , , ~a ~i~ia~e

~~r telephone ca11 ~o a~.~' resi~.~ntial t~lep~xo~.e ~~~.e us~g a~ a~i~ici~.l o~ ~r~recaxt~ed vo~cs fio

deli~e~ a arx~.essage w~t~iout the p~.a~ e~~~ess co~s~nt of the cared pater," ~ba.~xing ce~a~~.

e~ceptxo~s.7

~e~ve~al ~at~s of ~hi~ ~~o~risio~ i~d~cat~ that it pis ~.ot .~m~ax~.t ~o inc~ud~ d~~.am~..c, i~te~ac~~~e

t~cbx~olagies life so~undboaxd, ~`~~s~, the ~rov~sia~. p~ol~ubx~s "~tait~at~xng1~' the call, ~xn~licit ~n t~.is

~.e~n ~i~ the idea that h~.~na~ ~~te~cre~at~.a~ ~vx~~ got cox~~~.ue b~~ro~.d ~i~ ca11's ~.~i~ia~io~.. That is got

tie case ~wit~, sou~.dboa~d calls, ~~a w~`c~ a ~~~e k~~um~a~ a~ea~~ x~.teracts with -the ca11 ~eci~ient ~.n. read

~in~e th~a~ughou~ t ie ca~.l, responding ~o the recipient's sp~czfic questions and. ~respons~s.

7 47 ~J.S,C, § 2Z7tb}(I~~B), The corres~ondijng regulation is identioal ~n atl relevant respects, 47 C,F,R, §

6~4,1200~a)(3),

7
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Seca~~, the p~o~r~sio~. ~ro~ib~ts "usYng a~n ~ artif~.c~.a1 oar p~erecordec~ void to ~.eliver a

message," Again, ~hYs ~a~guage i~nplxes that the o~.1.~ ~n.echa~sm ern.~Ioged ~o del~ive~ a message

is the ~eco~di~.g, m~ea~.r~g ~a~ tbe~e ~s no dynamic interac~io~. ~~t~ee~ ~e age~.t and the ca~l~.

~ecit~~ent, But sou~.~.~oa~rd agents do not sim~Iy press pZa~ Qua a ~r~r~cc~xded ~ra.essage. They- c~.oase

snip~~ts of a ~~~Ye `vv~ce that hate ~ee~. reseaxched a~~. ~.es~tg~.e~. ~o best ~`es~a~c~ to ~~ ~ ~~~.

~cec~~ien~'s a~t~e%pa-~~d x~ee~s axed quest~o~s, ~'~.e ~essag~ within. ~~.e corY.versat~o~. is de~~vered by

the sou~~~.~oard agent just as a~z age~.~ ~leli~vers a ~~.essag~ c~u. g a ~ad~tiona~ live vo~.ce

co~~ersatio~.

~~~.a~~r, t~.e pro~i.s~.o~ pxobab~ts de~~v~x~~.g "t~ ~tnes~ag~" using an a~~ic~a~. o~ ~►xe~eca~ded.

voice, $~' Utsi~n g t~.~ Si-r~gu~~' "~eSsage~" t~.~ statt~to~y text ~eit~fo~ces ghat the A,e~ ~rohibi~s cads

tl~a~ s~~op1y flay to tie tec ~~xe~.t a ~.~fo~, s~~.g~.Ia~r tness~.ge, ~~~a~c~ess of ~wh~t~ie~ the ~ree~~ie~:~

a~1~s a ~u~es~aiox~~ de~a~ds ~,ot ~o b~ ca~lecl ~.gaj~, oar co~.-ve~s eo sxo~, '~'~.is its t1~.e a~~~~hes~s o~ a.

sou~c~baaxc~ calf. Xndeec~, sou~~.boarc~ tec o~ogy ~.~.~aesses t~.e ~o~ve~ of ~,u~erousa ~.uanced

at~.essages to create a ~.a~uxal ~o~vexsa~ion, And shau~~d °t~s p~o~re ixa~u~ficien-~, the soundb~ar~

a.g~nt ~s ~r~adily ava~~ab~.e ~a a~~. regu~.axl.y does ~►.-~~~v~ne ~rit~. h1S or ~.~~r o~. ~'a~ce.

Zx~ s~.or~, tie plain t~~ of the TCP.A.'s ~x~reco~ded m~ssag~ provisxo:~ de~o~strates that it

is x~o-~ ~nte~d~~. t~ ~rohilait ca1~s using so~~dboard ~ech~ology~. ~~a ~~ct, soundboa~r~. tech~ologY

avoxd.~ the ve~,~y prob~e~n.,s ~1aat t~~ Statute e~p~~ssly se~~s to ~re~.edy,

I3. '~'~ie ~egxs~at~~'e ~C~~~ox~ lJemox~st~ra~es that tie A.cfi ''~'as N'o~ Inte~tc~er~ to
~egut~ate Sa~c~adbo~r~ '~echx~v~agy.

~̀V~ie~. dra~~~g the T C~'A.a Co~.gress could ~.ot ha`v~ been envis~.o~ax~ng twat tie A ct wal~~~.

p~ahi.~~~ the ~.se o~ sound~board tec~itioXogy ~ecaus~ t~,e ~echno~ogy c~i,~. ~,ot e~~.st, ~oxeo~rer, the

~eg7slativ~ ~i.s~ary xs x~p~.ete ~,t~h ev~~e~ce t~ia~ Ca~gress was nit -t~rv~ri~d abou.~ the use of au~daio

c~.xps being deployed as p ~f a dynamic, real~t~~ne, twa~~t7va~r co~.~~rs~.~.~n. R.at~.er, Ca~.g~ess was

3
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co~ce~.e~. about the nu~be~ of co~.sume~ com~lai~~s i-~ v~hich ~a recip~e~.t picked u~ ~~.e ~ho~e,

head dead air, and ~~~: ~v'as d~sco~ae~~ed,g Th~~ created a~ obvious nuisance, ~ar~icu.Xa~r~~ wbe~

it occu;~red ~t1a a~a~o.i~n.g frec~u~~~,c~r anal absent a live operator v~here here -was ~,o wa r fox t ie ca.~1

xec~~~e~.t to e~pr~ss a desire mot ~a b~ called agar or obtain ~~'or~natio.~ about ~Iae call~~`,9 South

Carolina De~aar~nent of Co~su~ne~r Affair Ad:m~n%strator Ste~r~~ ~, ~-Iatx~ cast the ~o~.gressxonaX

ca~a~~n as ~o~Iov~s; ̀ ~~t~~e ~~xb~xc a~ lust des~a~res ~~.e right ~o sham the tele~hane ~ece~ivex down

anc~ have a real person apt the other end. o~ the I~.e heap gust ho~u f~st~ated a~c~ a.~.gx~ t~es~ ca~.~s

male ~ea~►~e,"x0 Go~gr~ss a~t~ribu~ed ~nan~r o~ these u~.d.~si~able chs,~a~te~s~ics and. outcomes ~o

the use o~ au~o~a~'o~ a~.d the cor.~'espo~,c~~g Xa~~ o~ ~.t~ma~ o~~rsi~h~, i-~.o~.t the Ii~xta~zans

xx~ex+~n~ in h~u~.a~ i~.terve~.tio~., the calls ~vexe ~r~le~ztless a~.d, ~rhen ~~.e cabs r~isco~nnected., t~e~r

~~rQ~id~d IzttXe~~o~x~o ~~1ue to t ie consumer to co~.~~rbala~.c~ ~hez;r ~trusio~x. ~ s~~i~ax co~te~s,

~~.e ~'~C ~.as alsa ~e~cogni~ed that the l ey to ,w~.efi~ie~r ~. ~ech~.olog~ or pracfiice mad rug. afoul of the

A.ct's ax~g~a1 inte~,~ is tie 3~c~ o~ ~ux~a~..i~zterventi+on.. ~ ~

~a. pass~g t~.e .~.e~, ~~~gre~s, a~c~ co~act~~-xe~.t~.~r, the ~'CC, ~recogrtized t ie need to allow fax

g ,The ,~utamczt`ed~ ?"el, Cons~cmet~ ~'Yotect~ot~ .tat of Z99.~, erg, Ba~ore the Subcamm, ox~ Cau~mmc'ns of tie
~~mm, o~n Commeroe, Sc~en~e~ and'T`rax~,s~,, S~ ~.~2~960, at 16 (~991).(b~ereina~ex, ̀ ~Subcomm, an ~ort~rrxc'r~s.F~'rg,"}
(Bulmasf~ State~e~t)► ~ .
9 .~1'aset~ v, .~', C, C,, q~6 F.3 ~ 97a, X72 (gt~ cir, 1995); see arso ,5ubcomm, on Con~tmc'rts .,e'r'g,, a~ 3 ~Op~~~~g
Sta~exne~t of d en, Hol~~gs~ (detail'i~ag co ~st~tu~n~ ea~.pXa~nt o~ beuag "xoused with a ~elepf~orie ~marl~e~ing~ xnessag~s
appax~~atly gaped" end e~~au~ing that "that xs an e~a~ple o~the au~oma~ed calls ~~aafi ~h~s Senator is concerned ~vith~,
~o~ thte ~~ve, eQ~~Vers~tiona~ solicitations,"); rd. a~ 8 ~~'repaxed Sta~ena.ent of Steven ~V", Hamm, Adrnin.istra~or, ~out~h
Caxalina 13ep't of Consunner A.~a~rs) ~"~~]he ~ub~itc at le~s~ deserves t ie ;r~gh~to s~a~. ~h~ ~~1ep~ar~e xece~~ex down anc~
Piave a. ~ea1 p~~son on the oth8r end of the lire hear ~us~ how frustrated and angry these calls make people"); id, at 2~
~S enator ~olX~igs Ramark~~ ~"Lei nze em~hasi2e ~~e fact fihat, yes, our bill is fl~i~ fQr t1~~ automated, ~a~ the individual
co~erci~l cause ox w~xate~~r xt xs, bud the on~•`way, automater~ eYectronic devices t~tat come ~oornang ~n~o your ~ous~,
and z~ ~s only like that, an~~ to ~~e homes,"),
i° S'ubcomrn, on Commc'~s,~Irg,, a~ 8.

x ~ Tki~is ~~s b~e~ well~docume~~e~ ins the Co ~s~ior~'s apinxo~a~ and guidance on automata t~~ephone dialing
systems, ~trbtzc~x pxesent anaXogo~u.s pzoblems and equally analogous solu~iaris, ,See, e.g., ,~4u~es and Regt~lat~orts
Z~,~Iemen~I~tg the ~'ele~photae Consumer .F'rot~ction tact` of .199 ', CG Docket ~'o, 02 278, ~tepar~ and Oxdex, ~.8 FCC
~.ed, 14UJ.4, '~¶ X3233 ~2~a3~ (2003 ~''CP.~ 4rder~, Iri both cases, the pxes~nc~ ofhum~.n. inte~ve~ztio~ ~~~r~.pe~rs the
abi~,~y o~'tY~e technology ~o averwh.e~m or frustrate call ~reci~ients,
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tec~olog~cal ad~va~c~me~.ts.~2 Indeed, Congress sought to ~'estr~ct ori~~y~ tY~e most ~.is~up~ive

praat~ces, ~r~~e stiff. pe~m:~it~ti~g the use a~.d c~e~re~.opme~tt of beue~cia~. tec~no~o~y, An~1 it way

c~ea~ -~ha~ there tivas oppo~~unity a~.c~ motiva~xa~ to x~aa~ro~e t~.e tech~olog~. I~isca~ec~~ng cads

v~er~ haard~y of value to bus~aesses that sor~gh~ ~a ~eac~i co~.su~a.ers t~xou.g~ tk~e te~ep~.one, I~o~

was it ~~£ea-~ve fog eves ~busi~ess to flay a sta~~.arc~~ ~~~r~cord~c~ message a~xd obtaa~c ~.a fee~.ba~1~

tom the consunn~e~. ~ou~~.boa.~d t~ch~ology? ~t~.%ch a~.~resses these d~a~v~acks b~ com~ix~in.g the

~~t~rac~ive, ~.~.~m~c ex~e~ie~ic~ b~ a li'~~ Ga~~ ~S~t`l'~~. ~.~ CUri575tericJ a~.~. e~~ci~riC~' ~~ a xe~O~C~eC~

messages ~s die type a~ ~ec~alog~ca~ development the c~~af~exs of t~~ T~k'.~ sought to protect ~y

~~e ~~mi.~ed t~b e scope of the Act's pr~~ecorded ~n.ess age ~rast~~ct~ox~s, ~'o r t~iis r~asan, it v~auld defeat

~.~ ~r~.r~pose o~ ~~ie I~g~is~a~o~ axzd the goal o~ ~o~.gress to ~r~.d tha.~ sou~dboa~cl te~~utiolo~~r xs

~rohi,~aited,

C, Pu~~c ~'o~ic~- Sc~ppoxts ~'earmxt-~ix~g CaXZs Z7sx~.g Souuc~boax~~ ~`echx~a~og~r.

So~x~~.~boardtecb~io~ag~prov~.des r~t~xne~aus be~ef~ts to i~d~ts~ry, co~nsu~aexs, a~dregu~ato~c~

e~o~rcement agea~c~ies. F~.~c~fi a;~.~. ~ore~aaost, soux~c~.~oa~d. tec~a~ogy pxotect~ ca~s~xm.~~s, By` using

~cecorded s~it~~ets that h~.v~ ~bee~ ca~efuuy xeSeaxcl~ed axed scxi.~ted, a~.~. ~by recotdi~.g axed ax~,a~~z~~.g

cal~.s3 busi~ess~s, as v~~X~ as ~~ xegu~~to~~r ~.ge~cxes, can. e~s~~re ~~.at consu~a.e~s axe ~zot being misled

~b~r xna.d~rerfie~~ u~script~ci ca~~nents, $t~s1l1eSseS ~.~.So Cam ~eS~ao~.d q~.ic~.~ a~a.~ ~~~icie~.~1y ~a

C~1~l,~k~S l~l rB~U~~.~4Z`~''' ~~C~ttl~'8~1.ej3.~S.

Sou~~.b~a~d tech~.~logy a~sa be~.e~ts con~um~~s ~b~ ~~rovic~~g clear, co~si stex~t ~~fox~nat~ox~

as ~we1~ a.s t ie ap~o~l it~r -~o xespo~d ar~~ ~ntexact x~. any ~a~r th.a-~ t~h~~ wish. ~ a~a d to xece~ve a~a.

1z .A~s t~.en~FCC G~airman, A~fxed Si1~es sated, "~.dustr~r should be free to conabin~ t~.e capa~ilxties of
co~x~;pt~.tez~s and ad~vance~ eo~cunt~~~ica~xoz~s w~x~re that Gan signi~icar~t~y ~ra~nnote praductzvit,~. Tom, so techxto~og~ca~~y
and coxnme;rc~ally dyx~axnxc a sectox as commur~icatians, great care should be taken to a~to~~. any ~egati~e ef.~eats o~.
~nnova~ton," ,Subcomrn, on ~'omrnc'~ts .~Irg., at 54; see also 2003 TC1'.r~ Order, ¶ 132 ~"~Te fu~.1y ex~ec~ automated
dialing technalog~ ~o ~canti~xue to de~veXop,"~,

~. Q
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~..

appropxiate ~res~o~.se i~ ~ret~~i, ~r~efi~.ex th~oug~. the audio s~i~~ets or a.~x ag+e~t. This x~dividua~ized. ..

e~~zri~~.ce saves the co~sume~s' tine bec~.use ~he~r ~0 longer need ~o ,wa.~t for a pxerecorded =~
5" j,,..

.~.

rness~.ge ~a ~.n~sh. ~x~ fact, sot~z~d~oa~d tec~ino~ogp ~,as become ~o ad~ancec~ aid ~re~"ined that
'~Y~
7

co~su~ners usualY do nod evert recognize t ie c~iff$xence between Yt and a tradxt~o~.al 1~ve voiceY ~ _.

opexatox. ~ L

Bus~.e~ses and other users of the t~lep~hone system, such as health caxe ~rc~~ide~s a~~o -

~aex~e~~ f~ro~ sou~.db~a~c~ technolog~r: ~rere tie Cox~nxn~s~ion. to ~t-u~,e that that the TCPA. ~~ohibi~s

so~d~oa~r~. ~echr~ala its. te~e~a.~l~et~g ea.1~s a~r~e~.t px~a~r e~~ress co~.s~n~, bu~~~esses with .i.

~.egi~ix~~~e ~ntexe~fs ~~. ~`e~chi.~.g ~.e~w ~u~s~o~.~xsa ix~c~uding, far exam~le~ i~.sur~,~ce co~n.~a~.es,

~i:~a~zc~a.~ se~v~ce axgax~iza~ions, aid ot~ie~s vvha ~rnay need to ~o~ve~ ~~forrna~.on -~o co~sume~s - -

from ~haxr~ ~h~y do got have co~:se~t will. ~be sevexely ~mp~ar~d ~. their e~o~ts. ~ac~e~d, tk~e x~.s1~

of xegul.a~o~~ co~npl~.a~~.ce zss~.es cxea~ed ~by ~.ge~.~s g~~ng off script ~~Il ~.cxease, there~b~ ~a~ng =
~~

co~asu~ners aid cxeat~ng e~~osure ~~r z~.~.ustr~r► TbIS 15 50 C~~5~71~~ ~b.~ ~~.G~ t~lat ~L~.SX~~SS~S ~TS~~lg ,:•
;:.

soi~dboa;~d. te~c~a~og~ ~.~.v'e c~ose~ to do exac~I~ w~.a~ tie TC~'.~ was au~te~.de~. to e~.caurage; - Y -

o i~.e ~o~ ~umax~ x~.te~e~.-~an to im rove t~.e co~xsumer e~ e~ie~ce, .Ax~,d. i~ tie Comm~~sion ~ _~~x ~` ~ ~ _~
~ ~

~.ec~.nes to ~u.1e a~ a~.~, the x~t~m~b~r of o~poxl s~i~ ~~ai~txf.~s ta~i~g a~i~antage of fide unc~~ainty
~ 7•

~ri~l ~nl xnereas~ as mill the i.~e~vxtable d~sag~ree~e~t a~aao~g co~~rts, ~'b.~ ~res~~t ~ri~ ~e tie same, ~.~ ~~,~: _ .
=-

In~.u.s~ w~X~ s~.~fe~ and co~su~e~rs v~ail~ xecei~e ~.ittle,to-~.o be~.efit ~hi~.e ~la~~tt~f.~s a~.d t~ie~r ~ ~ `~
r, '

cou~s~l gain ~axge suaaas si~np~.~ b~ ~va~v~~.g t~~ bloody s~~~ tee "~rabocall" in fro~~ of co~~s that
e

ought mot to ~be ex~e~tec~ to u~de~rsta~~. the ~ec~in.o~ogy a,~d. ~~ie ~u~`poses of t ie A.ct as d~ep~.~r as
. ~:~: -

t~ii~ Cox~nmxssi,o~z does, ~ ~' ~ ~~
•'o~

~..
r....P• ~_

~r ~V~VJ.J V~3~11 ~ _—
;tz. . ...
P; =
T '

~o~ th.~ ~reaso~s e~~p~essed abo~re, I~Tox~Sta~ ~res~ect~ixl~.y asks that the Comrnissio~. issue a ~~~,~
~ f•

• F~ --

• ~,
t
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d~cla~~to~r ruling ho1~Y~g that:

1. Tie use of s+ou~db~arc~ technolog~r does ~ao~ ca~sti~-~e fib. use o~ a~. at ic~a~. or
pxerecorded vaia~ fat d.e~l~.~e~s a ~n.essage under ~.~ ~'~PA.; ox, inn. ~~ a1te~.ati~r~,

2, '~~e use of` sa~,~.boa~d tec~o~og~ nn a one-to-o.~e basis, v~r~i~~re~~r t1~e sou~c~~baa~r~.
age~-~ co~.du~~s o~l~ ore ~al~. wzth ane indi~id~ual. at a singe time, does got co~.s~it~.~e
tie use +of an. ar eal ax prereca rde~. vane t~~,t ~.elive~rs a xn~ssage under tie T~P.A,

~.espectfi~l~y su~b~tt~e~.,

VEI~IAB~,~ ALP

~~ ~ ~.

~3anie~. S. X31
Ian D, ~Tolne~r
Stephen R. ~reela~zd

Cau~tsel fog .~'e~r`~aone~ ~1To~t~t~'ta~ .~I Za~m S~~x~es, .~.~~

~2
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IN THE UNITED S`TAT~S D~STRI~T COURT FC)R THE

~I~ST~RN DISTRICT o~ ~KLaHo~IA

C~J~C QKLAH4Ma TELECOM,
~x~s~r~

Plaintiff,

v, No. CIV~Oq~~-~ X82-L.

co~Po~,-r~a~ con~n~~ss~~~v
C~~ THE ~T,~TE C3F OKLAHC~~1ilAf
and SC~UTHV1l~ST~RN BALL
TELEF'H~N E, L.P.; d1bla SVIIBT
~KLAHart~1A,

ae~endanfis.

aRDEf~

an R~~v~mber ~~ '1999, the federal Commur~~cations Commission ("ACC"}

issued an order declaring that incumbent local excl~~rige carriers mush make their

inside wire subloops available to competitive local exchange c~rrie~s,~ Inside wiry

subZoops consist of a pair of wires that run from a terminal, which is typically

mounted an the outs~~e wall ofi a building, to the firsfi telephone jack in the

cus~om~r~s of~ic~ or apartment. Thy rags, ~erms~ and condifiions far a competitor's

access to an incumbent's te~e~ammunications n~~nrork~ including the inside rnr~re

sub[oapsy are governed ~y interconnection agr~em~nts betrnreen the Garners, 1f the

parfiies cannaf negatla~e an a~re~men~, they may petition for arbitration befvr~ the

~Def~ndant Southwestern Bell Telephone, i~.Pr, dlb/a SBC Oklahoma ("SUVBT"} is an
incumbent loci exchange carrier; plaintiff, Cox Oklahoma T~le~com, L.L.C. ~'~~ox'~~, is a competitive
local exchange carrier.
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rel~var~t stake eammissian~ 47 U~S.G. ~ ~~~. Cox and S1ItlRT entered into

negot~a~ed agreernenfis in 1997 and 202; neatheragreement, hawever~ included any

pravis~~ns for the lease of inside uvire sub~oo~~ afi mul~ipl~ ~~nanfi env~ronmenfis.2

~n March 2~,2a~3, ~o~c~i~ed anap~pli~ation be~orethe 0{~lahoma Corpora~ron

Commi~s~on ~`~~C.~"} requesting that the ~~C ~rbitrafie ~f~e subi~op lease issue.

S̀ ee 1n ~e~lppll~ation of Go~c Ok1al~orr~a Telcom, L.L~C. ~arArbi~ration a~'Op~n Issues

Cor~c~rnrng Unbundled !Network ~l~men~sy Report and Recommendation a~f ~n~

Arbitrator at ~ (April ~, 200~4~. ~o~c argued that i~ should b~ granted direct physical

access ~a SWBT's inside wire subr~opsr which it d~fi~~d as access t~ S1N~T

term~na~s by its ~~chnician~ without the involvement of S11VBT technicians. Id, at 4~.

Affier a ~ear[ng, the arbi~ra~~r issued a recommer~d~d d~~~sion dert~in~ Gox's

request. td. at 45-47~ Thy ~~C adopted the arbitrator's decis~an with miner

n~adifica~ions on June 28~ 20U4~ Its reA,pplicatior~ o~fox Ukla~oma Telcom, L..L.~,

fo~Arbi~ra~iar~ of open lssu~s Co,~~er~ting 1Jnbur~dlec~ 111etwnrk ~'lemen~s, C7rder ~~.

~9~1645 (,June 28, 20a~~,

On actober 6, ~O~q~, fox filed this ac~ian seeking fio overturn the GCC's

decision Shorf~y thereafter, Cox filed a pe~~fion before the .FCC fir a declara~o~

ruling on ~f~~ direct~access issue T}~e same date, Co~c filed a motion in finis court ~o

stay these p~oceed~ngs based on the primary~urisdic~ian a~the ~~G. Ors ~over~ber

~, 200 ,the ~C~ issued a Pub~~c C~ot~ce seekEng comments on ~Cax's pefiitior►; the

2Multipl~ tenant environmer~t~ include m~lti~unif apartm~~t and office buildings.

2

~u

~::
,s.
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cammenf period ciased on C~~cember 2~ , 2004. The cau~r~ held a hear[ng on fox's

motion to stay on January ~! 2~~5. At the hearings tn~e comments received by the

FCC were rr~~~e park of the record and the c~ur~ reviev~red the comrr~en~s before

reaching its decision an fihe motion to stay.

T'he Court of Appeals for the Tenth circuit spoke a~ ~e~ngth. a~ the doctrine of

primary jurisdiction in UVilliams Pipe l,ir~e Co, v~ Empire Gay Corps. 76 F.3d 1491

~~ 0th Cir~ ~~ 996}.

"The doctrine of primary juris~ic~ian .,. is concerned t~vith
prarnatin~ proper r~la~ianships be~we~n the cour~~ and
administrafiiv~ ag~n~i~s charged with par~~cularregu~atory
duties." In essence, the doc~rin~ represents a deter~i~~
anion fiat administrative agencies are be er equipped
khan the caur~s to handle particular questions, and that
refierra~ of appropr~at~ questions ~o an agency ensures
desirable uniformity of results. Pub mare concre~e~y~

The doc~ri~~ ofiprirnar}r jurisdiction allo~rs a f~der~al
court ~a refer a mater expending b~y~nd t~,e
"conventional experiences, of judges" or "falling

` ~r~thin fih+e realm of adn~~nistr~tiv~ discretion!' fio an
administrative agency vt~ith mare specialized
e~cp~ri~nce, e~pe~fiise, and insight. Speci~~cally,
courts apply pr~mar~ jurisdiction to cases invotv~ng
techni~a~ and in~rica~~ +questions o~ fact and policy
that Congress has assigned fio a sp~~~fic agency.

~̀ he Supreme Caur~ has clarifiied fihat the courts invoke fih~
doctrine o~primary jurisdic~[on when its twin purposes are
served. The purposes of the doctrine are to: ('1) ensure
desirable uni~orma~y in defier~nir~afiions o~ cer~a~n
admin[strative questions! and ~2) promote reso~tto agency
experience and expertise vwhere the court is presented
t~tith a question outside its canv~nt~onal experience.

4
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Urt~formity and consistency art the regu~a~ion~ of
business er~frus~ed to a par~~cuiar agency are
secured, and the lim~t~d functlQns of rev~~w by the
judiciary are more rationally exercised, ~y
preliminar~r resort for ascertaining and in~erpr~e~ing
the circumstances underlying ieg~~ issues to
agencies that are be~fi~r equipped finan caur~s by
speciall~a~i~n, by ~r~sight gained through
experience, and by mare flexible pra~~dure,

Thus, while the court i~ ultimately the appropriate body t~
de~~ar~ a tarifi~ practise void ~s against public policy, it
should none~he~ess rifer the initial d~terrnination to the
regulatory agency tn~here it mad benefit from the agency's
expertise and insight, and to ensure ~n~formity... , On the
ether hand, ~h~ Courfi has made clear that there ~s no need
"~o r~~er the mater of construcfiion fio the ~ag~ncy~ if ghat
body has already c4r~stru~d the par~iculartari~ a~ issue ar
has clarified the factors underlying it," 1Nhenever the
doc~r~ne applies, "the judicial process is suspended
pending re~~rraf of such t~su~s to the adm~nisfira~iv~ body
fir its views."

ld ~, ~~ '~ 49697 {c~tat~ons omi~~ed}M

Based an fi~ese stan~ar~s, the courfi finds ghat a limited sfi~~ of this rna~ter is

w~rrant~d. ~IVhile fihe ~arkies ve~emen~~y dispufie ~vhe~l~~r the +~C~'s ruling cam~or~s

with prior FCC pre~c~denf,3 there ~s na doubt ghat the precise issue of direct access

~o inside wire subloops in multip[~ fien~nt e~tvlronmen~s is cu~~rently pending before

fihe ~C~, "There ~s therefore a read po~~rbili~y that a decision by this cou~f prior to

the ~CC'~ response fio ~Cax's~ petition would result in con~icfiing de~~sians". Mical

Cor~municatiQns, lnc. v. Sprint TeZemedia, lnc.., 1 ~.3d 1031, 1 ~4~ (10th Cir.1 X93}.

37'his dispute is pot limited fo this forum as the commer~~s before the ACC a~tesf.

p 4
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As the C~C~ls decision rem~~ns in effect during the pendency ofi fiE~ls ~ppea~~~ Wane

afi the parties w~li be prejudiced by a limited stay to permit the FCC to rule on Cox's

petition.

C̀he Mofi[on to Stay Based an Primary Jurisdic~ian of the Feafera!

Communications Commission ~Da~. No~ 19} is GRATED. T'h~s mat~eris STA~YEU
. i

until. the FCC issues a ~ispositive ru{ing on Cox's C~c~ob~r 27, 2004 Petition for

Qe~~aratory R~uiing. Cox shall nofiify the cou~fi v~tithin tin (~! a} days of rec~~pt o~ a

. ,
dec~s~on dram tie F~C~ at which pent the court ~~I~ I~ft tn~ stay and set files mater

fc~r a scheduling co~~f~r~nce.

It is sa ordered th~sl8fih day of January, 2~0~.

.~
., ~ .
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•M/tMtN71M{II'L'CIYinLL:•~ ~..~l........,,.......`...«»........... y 
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Z N' ~I~E U.~TZ TED S TA'I'E S D I S TP. Z C'I' COURT

FOR THE 'fnl'ESTERN D T S ̀~'~.I C'z' ~~' OKLAHOMA

--000-~

1. ROBERT H . BRA~TER~ ~o~ }
aims el ~ and al ~. a,r~.div~idual S }
~imila~ly si,~ta.ated, ~ .

~ Civzl No . 5 .1.7--cv- 0~~3 83 -F
Plain~if~, )

~cr , } ~7udg~ Stephen P . ~'~iot

1. NOR.THS TAR ALARM SERVICES , }
LLC, a U~aki T,imi.ted ~i,a~a.l.a.~y~
Compan~r; }
2 . YDDEL 'z'~C~3N'OT.taGZES ~ LZ.,C; }
3 . DIES 2 -- ~, a , UN'~TO'W~T }
ZND~~I'=D'CJALS , ~ }

Deb endant ~ . 1

3 a fib} (~ ~ n~~asz~rr~~ a~ ~y~E woos

'~akex~ oxi De Member 2 U , 2 4 ~.7

a t S; ~, ~, a. m.

A~ the Of ~i Cep o~ ,alpine Court Report i~.g
243 East 4 0 0 South,, Suite B~.O l '
Sa~,~ sake City, ~7tah 843,x.1

Reported bar : Michelle Ma~lonee, RPR, CSC.

Alpine Court Repor#ing
so~~s~1-~o00
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APPE~~' A~I'CES

For Plaintiff

TSM4~~S~' J . ~OS'Z`R~N, ESQ .
KEOGH LAW LTD

5 5 ~eSt Nloxa.xae Street r Suite 3 3 9 0
C~...~cago, Illiz~ozs 6o~a3
t3~.2~ 374~3~05
'I'Sos~rin@Keoc~hLav+r. tom

P.A.UTa CA.~.A►I~1~TU , ESQ .
~[~TM~~R~XS ~nT~LACE HUNrPHR~YS

9 2 ~ ~ South Tot ed.a Avenue
`Z'ulSa., O~~.akiOzna 713?
( 9~,8) 7~7~53a4
~ a~. ~. ~hwh. ~- ~, aw . c om

~o~ De~e~.da~n.t Yodel. ~'eC~n.ologies, LL~C

A.T.~L~~1' M~"Z'C~E~~ & .A~,L~N', PLLC
ERIC S . A,I,~,E~T, ESQ .

2 09l East Murray' Holladay Roac1, #~21
Hollada~r, U~ak~. 84117

~ 8~~.} 930-1117
eri~@a~.le~,law~'er .nom

F'~or De~end.an~ Nar~~,Star .~.laxm Sexvi.Ces , LTC

PT~'RCE & 0' ~~'EIT~~r r ~I.,P
]~ . J . BFAT`Y , ESQ .

X 2 0 3 Mont ~o s e Bout evarc~
Houston, Texas 77006
( 713 ~ 63~ ~3 600
dbeat~rC~~~.er~ea~.e~,ll . com

Alpine Court Repor~[ng
8a~-6911000
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Kyfe Wood
December 20, 2017

3a~b}~s}
Page 5

~ R 4 C~~~ x~ G 5

Y{Y`LE 'G~C~ ~D ,

ka,ava~z~g been, ~i,r~t duly swoxn,

was e~am~ra.ed a~a.d ~es~i~ied as ~vll.ows

~XAMZl~TAfiI ON

s6 ~~ r 17 V ~~~~.4r s

Q. Gaod moar~ing.

A. t~o~ning.

Q. Cou3.c~ ~rou pxea~e ~~ate a~r~.d spe1J, ~,rour aname for

~~ie r8eard,

Q. Mme. Wood, ~rou ~nre~re depo~ec~. ~re.~~erc~a~r i~ ~rour

~~.c~3.~3,c~uaX capaci~yr rxg~t?

.~,. ~`~.at' ~ cor~ec~, ,

1
Q. O~a~r~ ~'~.z~ da~o~a.~xo~ ~ada~ ~,~ ~xoti.ced u~.de~

~~u,Le 3 0 (b) { 5 ~ o~ the ~'ede~a~. R~,~.e~ a~ C~,~a.~. ~xo~~d~.x~e .

~'o~. ~.x~de~~~az~,c~, ~~ia~ ~ro~' ~~ ~~.~.1.1 tender oath?

~ . X'e ~ .

Q . .A~c~.d ~ro~a. u~nde~s ~a~d ~ha~ ~rou~ .~e~ timat~y toc~.a~r a.s

aan beri,al~ o~ ~~ie eompar~,y~ 'S~'ade~ ~eeY~~n.o~.ogies?

Q . Th~o~c~haut ~ka~e depo s i ~ ~. on r ~ xn3 g~h~ ask ~ro~ same

q~sest~.ozi~ about ~rau as an indyvic~.v,a1r bud x ~ ~.~. t~~r ~o

c~.a~i~~r ~nrhen I "~n doir,~~ ~hat,~ o~a~r?

,~ , aka~r w

Alpine Court Reporting
8~~rVf./~~~ VVV
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Kyle Wood 3a(b}(fi}
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A. Yeah ~ ~ mean, ghat x s -~ - ~~iat i ~ a good rea~an

~vhy tk~ey wou~.d iar,~e~rea~e age~,t~ 3s ~~ie af~ardabiX3.t~r o~

~t. ~ w

Q. akay~. ~r~ Thera an~r ~es~~ic~~.on~ iz.~ tka~,e eal~.

ce~,~ex whexe ~~.e~e ca~.~.~ aye p~.a~ed aut o~ a~r~ India as ~o

ho~tnr many ~a ~.1 ~ one ~ ou~.dbo and ag~r~ t can haz~dl. ~ a~ ~t~e

~ an~e time

,~ . ~'he ~ ~und~ o and agent ox~l~,r handles ota.e c al ~. at

owe Mane, ~.nd sa i~ cvm,~l,ete~~ depends ox~ ~~a~ par~~.C~t~.l.a~

ager~.~ M s ~apab~,~.~, ter ~ T~e~ ~ era never g3.ves~ ano~he~ ca1,~

~.ri~~.~ they've mo~rer~ past the ~.ast ca1.~, .

Q . ~r~d how coo you ~novr ~ha~ ~ have you ever vii a, fed

tk~,e ca~.~. ceanta~?

,~, . The ~~c~i~rio~.ogy ~.s b~a~xt ~ ~- their can ~ ~ gel m~a~e

~~an o~,e ca1~~. a~ a~ time

Q. Ti~~a,a~ y~ they' ~iad two phoanes t~ia~ cor~~nee~ec~ ~o

~~e~t~ - - ~~o~e ~.~.~nes ~~xat ~he~ co~~.~ connect ~o a~ tk~ea.x

eomputer?

,~1. ,A, compu ~+~r c an t ~ re~a1, ~~ do ~ha~ . ~`ou c ate. ~ ~ have

two Ce~.~. phar~.es ors a Caa~►pu~e~r ~~x~r~~.ng a~ ~1~e same dime

ar~~ be abbe ~o run 3.~. ~`~' a ~~~~ -~ -- id's snot ~ea~.1~r ~ ~ x

mean, a~x~ s~s~em c~oe~~.' t al~v~w t~,exn ~o coo t~Za~ .

~ . ~ka~r. ~ic~. N'or;~hS~a~ Alarm Sar~cri~es keep ~~cack

o~ the n~mbe~ o~ sale i~ arcade as a ~e~u~t o~ ~~ie Yoc~el

~o~.ridbaa~c~. call~~

Alpine Court Repa~#ing
~0~-69'1 ~~ o00
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Kyle Vtlood
December 2d, 2017

30(b~~6)
Page 57

fir' a~. Z provi dea"[ . Azad we he art3. •from counsel tk~.a~ ~na~,r ono ~

be the cage just based on how► E~cY~ibi~ 5 ~+ras compiled.

But, ~'o~ e~ampXe, s~, in ~r1C~r 45 and 46 awe du~licates,~

tk~ea~, ghat' s arx a,ssue ~.t~, txi,e e~gor~ dada ~ha~~ we have.

x~ ~hexe ~ ~ ~,s thexe a~~r +quick ar.~d eas~r vva~r ~a

~xgu~re o~u~ ~rhexe a~he~r c~~xpY3cates may knave occua~x~d'? .

,~, . Ti~x~~ou~ j t~~ ~ da.~crxz~g ir~.to the data x is e~, ~ to

c~ieck for dupl~.cates , xhat w~ou~.d be the or~l~r ~hirxg ~ cazz

th~.z~k o f .

Q . O~a~. '~k~ere wou~.d~, r t be some vr~►a~r ~,~c~ Y'ode~. " s

~~rstem to c~u~~.ck~.~ ~.c~,ent~.~~r c~u~~.ica~es?

,~. N'o, ~ra~.a~ wit~ov,~ a p~oe~~B be~.r~.g i~vol.rtred.

Q. okay. ~nto~~.d ~~a~ be a hv~ma~, pxoce~~?

Q. ,Are ~;rovt awar+~ o~ a~.~r 3.sz5~ar~.ces where ca~,1,s

xe~leC~ed xan. ~k~,e ~.oc~~ ax~,d ~epo~t~ p~oc~~eec3 ~y ~'ac~e~ where

~,o ~ou~ndboard or ~r~a~de.~ec1 ~cro~.ce sx~~,~~ets ~ra~xl~. ~a~re

beep. ~~.a~rec~~'

~ . Caz~ ~c~~x tee. ~, amp w~e~e ~~,a~ mxg~~it fie., where t~a~

xnxg~~ be ~h.e ~a~e? .

.A. Z wou~.c~.n' ~ be ab~.e to ~e11 ~rovi, bar war o~ thYs

~i~,e, no , x caz~ on~.~r ~a~r ghat ~~r ~ra~r o~ repo~~s and

~ki.ix~.c~s o~ ~~a.a~ ~at~~e ghat we've k~eaar~d dram quaZi~y~

coxa.~ro~, agez~,~s az~d thir~,~~t life ~~,at ~~,a,~ ~a~ve ~.3.~t~eane~. ~o

Alpine Court Repo~tit~g
soy -s~~ ~~ o00
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Kyle Wood
December 24, 2017

3o~~}~s}
Page 58

eal],s

~. o~a~r. Aid that would just be ~.~rxd Qf across

x'odeZ ~ s bus ine ~ s . These are ~ -- you're awaxe a ~

s ~.tuat3,on~ that occur a.n ~a~ra.o~s Gampaigt~s that Yodel

carr~.es o~~ where Cal1,s ~a~apex~ ~her~ ~a~ereeordec~. ~croices

o~ messages a~exa~' ~ ~xa~ec~?

A . 'G~e~, ~, ,, tka~e Qr~,]~~r ~hix~g I cam meal ly ~~~,an~ o ~ i s

3 f - - a~.d this has hap~ea~,ed -~ w the agerJ.~s axe anew„ ~~ie~'

gel a call ~r~r ane~ ins~e~,d o~ xua~niz~g ~~ie ~eri~t that

their' xe ~uppo~ ed ~a xu~,, their x x ~. ~ u~ ~ ~~ar~s der ~. ~ ~o a - ~--

~o anv~~.er ager~,t . '~~at ~xappea~~ ~x~vm ~~.m~ ~o ~~,xne .

Q . O~,a~,t. A►z~d tk~e~e,,, ~ro~u,' re xe~exx'~.~g ~o a

Souzxdboaxc~ ager~~~

,~ . ~To , a~ ~. ~,~tte age~~ .

Q . O~a~;r R So a X~.~cre age~~ ou~bou~d~ a ca~,~., a~,d

~k~er+a' ~ an.o - - tk~is i~s a 1,ive Xode~. ager~,~?

13.. Soundboaxd agent .

~ - aka~r. 'S~'ea~.r w►e~.~.r r1Qw 7 ~~n ~ea~.~.~ eo~~used.

~o th~,s is an a.a~~taz~.c~ wh~~e a ~'Qde~, sou~nc~.~oar~.

agea~~ in~.~ya~es a aal~. a~xc,~,, ~e~a~e ~p~.aya~~.g a~~

~ar~execo~ded message, trara,~~ers ~.t ~o a ~3.ve agea~~?

A . Rig`~i'~ . ~ .

~R. ~aSx~T~T: Obi ec~ ~o mys~~a~es ~e~~~.mon~,

~~~ume~ ~act~.

Q . ~B'~" MR . B~AT'Y`:) O~a~r . Mme. 'W'ooc~., did the

A[pine Court Repotting
8~'t ~69 ~ ~'~ a00



Gase 5:17-cv-0083-~ document 88-3 ~i1ed 41/43/19 Page 8 0~ 13

1

3

3

4

5

6

ti ~

8

9

~, 0

~~

~~

~, 3

~.4

~~

~. s

~7

18

~. 9

2~

2 ~.

2Z

~3

2~

25

Kyle Wood
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3Q~b)~6~
Page 59

que~ta,on that ~ dust put a~n the floox, does th~~

ac~equa~e~.y ref 1ect~ ~~a~ ~rau ~we~ce ge~~3.r~g a~ a ~ew~ m~~,r~u~es

ago ?

~ . Xeah . Tk~ere awe ca~e~ ~he~e age~n~~ w~1 ~. nat

~~,a~r arj.~r prere~orc~ed prompts a~,c~ they ~ 11 j us ~ ~xaans ter ~o

a ~, a,°ve agez~~ , ire s . .

Q ~ C}~ay . And ~~3.n~3.n~ abo~x~ t~a~,e logs aid the

reports ~ha~ Yodel ~ a produ~ec~ i~ ~h.e case, ~.~ ~~e~e -

sham of ~ ~,~.ste~,xa~g to tk~e aud~.o ~eco~d~.z~~s ~ ~s there a~.~r

~ra~r o~ fin~d~~ng ov,t ~hx~h calX~ ~~.a~ mad' hate vccu~~ed orx

i~m the ~'orthS~ar campaign?

.~. 1~'0, riot without Z~.~s~eani~ng ~o the x~eCo~diz~gs .

Q . A11 r3gk~~ . Yeste~da~r, ~e ~al~ed a li~~le bit

abotx~ ox~ e sage of the rTor~hs~a~ campaign ~nrh~re a

sou~n,c~boa~c~, ag~~a,~ begar~ a ca1.~, ax~c1 t~xez~,, assuma,x~.g t~:a.~.rxgs

we~a,~ ~e1Z, the call. ~v►ras trax~.sfe~red o~. a ~`o~,e~. ~.~.~re

ager~.~ . Aanc~. as s~xn~.~ng t~xa~ ~w'e~x~ ~nrell ~ the Call was then

~~a~.s~e~rxed ~o a No~~h►.~~ar age~,t.

~o ~,rov. re..membe~r ~~.a~ ~ ~-

,A . '~'e~

Q , ~ ~ gezzera~l~ scex~a~ata?

~A.~ Y'es.

~, ~?'ould ~.t be poss~.ble fora call ~o ha~re arcade ~.~

to the Y"ode~. 1 a,ve ~.gez~t a~,d tk~ea~ been dxo~~ed faar some

xeaso~., ar~.d ~ha~ agent ~ ~~ia~ l~lve a,gez~,~, do ate, o't~~~ou~nd
'~ ,

Alpine Court Reporting
sot-s~1~1o~0
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Page 60

ca1.], to ~c~ar~ ~~i.e process aver aga3.s~~'

A . ~'eaYa~, tk~a t 1n.a~p ex~.s a ~~. a ~ .

Q. ,~x~,d tk~at outbound call would be ir~~,~a.a~ec~, by a

Yodel ].yve ager~~, cv~ rec~~

~ . By a ~. i,~ve a~ ez~,~ , ~ea~i .

Q. Ar~c~ ~.~. that S1~'t1c3~~.0Ilr na prex~co~cZed ~ou~nd

sr~ippet~ would be pl,aZred~

.~, Cor~cact .

~ . o~a~r, Ar1.d ~wou~,c~ t~.ose t~r~aes ~~ Cax~.s show u~ ~,t~.

the ~.ogs and acecaxds aanc~, xe~o~r~s ~k~a~ fir' a1.1. ~roc~,ueed xn

this ease? '

,A,. '~he~ wo~xlc~. be inside o~ the ou~bau~,d c~a~a~.og~,

~rea~i.

~. O~a~r. And wrou~.c~ ~~iere ~e a ~nra~r ~o a.~.e~,~i~~r

tk~ose ca~.Xs ~re~s~~ the a~e~ ~.x~i~iatec~ bar ~~,e sour~,dboard

agents other ~~.ax~ ~,x s ~e~.~,~,g ~o the cad. ~. s ~

~.. ~'a~ ~ha~ x can fi~k~~,xz~ o~ r ~n,o .

~~ o~c could di ~~rou h ~~a~ ~,~.e a~.d ~~.~nd

~xh~.bi~ ~3 ~ T ~toulc~. a~pre~ia~e ~.~. ~~' s ~h~ 'fi~~ells largo

a~tiva.t~r su~nma~~,r. ~ don ~ t ~nav~ i~ ~ha~ hal.ps ~rc~u o~ anot .

~ ~~,~.b a. t -~ ~.3 ~nra~ s~~~ran to the wi ~~e~ ~ . ~

A , z g~a t 1 ~ ~ ye aht. .

~~,. SOS'~~z~T; W~a~ c~~.d we gay, ~,3'?

~ r

MR. B~1~~'X. Yep,, si~~

Q . ~B'Y' ASR . ~~~,'~'S~ :) .Arid do ~ro~ 1~ave that in ~xo~a,t

Afpine Court Reporting
soy-s~~~~000
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,A. ~ ~ra;ow that fed ~a~ does work in consenfi~ c~.ata r

az~c~. ~o it's possa.ble --- i~ way possible that some o~ that

c~a~a w~a~s ~onsesa~t dale . ~ dog' ~ ~no~w.

Q. t~ka~,r. ~ una~.ers~ancl ~ra,a~ cork~er~t~,or~~ b~cY.~ ~wY~at

I ~m askir.~g~ i~ : ~7ic~. Red dot ewer xna~e a s~ec~,~a,c

~epresez~ta~a,oza as ~o consent w~.~h ~resgec~ ~o the dada i~

prov~.ded fox ~~a.e ~ar~ha~ar campaigan?

,~. x dog ~ ~ know. I ean' t xeea~.~.. ~~ ~nra~ a

cor~ver~at~on t~.a~ ha~per~ed ~ea~~s ado, so x' xn z~o~ sure .

Q . Ca~.umn rr ~.~x ~X~.3.b~. t 5 ~ ~' CC~age~~" ? .

! Q ~k~at ~re~e~s ~o ---- a,~ ~~ia~' ~ po~►~1,a~~dt ~h~a~4 •

means ghat a soun~aaard agent came onto tie ~a11 a~te~ apt

~a~ placedx eox~e~~?

A. Ca~:~e~t .

! Q . D~a~r. ~r~c~. i~ ~ s ~l~eir job ~a ~zse ~~.e ~o~,x~,~.boa,~d

~o ~.a the re~e~orded mesa ~s'~~ Y P ~

~' M~, . ~T.~ ~~~' : Qb ~ e C ~ ~ ca ~ o arum .

A. ~ That is what ~he~y acre s~v~.ppa~ed. ~a c~a, ~re~ah.

Q. ~~a~r. A~-e ~o~ aware o~ an.~r speCx~'ic irl~tances

i,xaF, the Cali. c1~~a p~rod~ucec~ x~ ~xa,x~ cage ~snrk~e~e a souz~dboard

~i~.a ~- ~- ~~.exe ~~,ere ~,s a ~eGo~d Q~ a CC ager~,t coxni~ng' on

~~e 1~.rie w'hexe a ~a~x~a~.boa~cd ~i~.e wa,s a~-a.o~ p1.a~,red?

,~.. ~'ot ghat Y co~lc~. SpeG~.~xGa11~ pa~.an.t otx~ ~rig~ka~~,

Alpine Court F~epo~ng
$0~ ~69'~~9 Q04
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30th}tfi)
Page 7~

rxow. Bud to say that tkr.ere ~s •ghat iri. theme is,.. yeah,

that's de~i~xi~e].y in there somewhere.

Q . the hang~u~ tiame, ~nrxa.a~ i s the t~a,ca~, ~ -- a~ the

~ ime a ~- ~- ~nrhera. the -~ ~ e~eus e ame .

the br3.c~g~_t~.~ne iara~ Colvumrs a that ~+re ~.iscu~sed,

~ha~' s tie dime a~ wk~ic~ t~.e ~~ a~en~ came a~n t~.e ~iz~e,

~rxgk~t? The souandboaxd agez~~~

~ ~~v ~ w

Q . a~a~r. Tr~TXa.a~ ! s the typa.ca~, a~cnav~xa~t o~ time ~~oam~

~nrhe~ a ~o~ux~,c~baard ~gezz~ games oia, the phaz~e ~o ~~ie ~a.me

~~,at the ~~t~st g~oznPt ~.s flayed? .

~~ . ,~T~T~EN ~ T' 1 x j o i t~ .

'SHE ~W'~'~1~~SS : T~i,call~,r,~ ~ wo~sl,d Saar ~ -~ ~ha~' s

ver~r ~ubj ec~a.ver ~ w~.~~ sa~r ~ha~ ~i~st.. Bud under r~orma~,

', ci~rcums tance~ where arou ~ou~.c~, eaa~a~ec~ ~~ a ~exsoara. ara,d x ~

does ~x~~ ~.~ axed e~uex~~th,x~,~ ~~.ow~s a~ ~. ~ ~hou~.a and

t~iere' ~ ~omeba~.~ oxa. tie pho~.eX then it ~rou~.d ~xoba~~.~r ~e

aba~t~ ~i~re ~o s a,x seCoands .

Q . ~B~ M`R.. S~S'~~~~T : ~ t~ka~ . .A.rxd, ate. lac ~ , ~rou

~a~,xc~ ~e -- ~ z~ ~,t was tak~,~.g ~.o~.ge~r ~~an that, ~hean ~ro~

wo~~.d t~~.n~ ~ha~ ~h~.~ ~.~ nod woxking ~~rope~l~r sand th~.s

~.s some~~i3.ng we would weed to ac~.dres~ he~ause ~ki~,is a.s

~r~.o~ ho~nr ~rou ~ ice ~.es~.gni~ng ~~ie ~~,rs~em ~o v~ror~r ra.g~i,~~

Alpine Court Reporting
801 ~69'~ ~-~ Q00
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Kyle tNoad 30(b)(6)
December- 2Q, 2017 Page ?3
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F~J'R~~~1~ EXAMINAT~~l~`

~3'X' MR, . BEAx~"

~~ J`u~t two c~.axa~~a,ca~~,o~~, just so ~ #m on the same

pave as e~crexybodlr else a~~aaxentl~.

~►ura~~g ~~ie I~1o~rthS~a~ campaig~rat, cou].r~ a ~.~tva

agent in ~r~d~.a use the ~'c~c~e~. c~,3.a~,er to make o~ ~~.ace at~a~

o~~bo~xnd Gall.?

A. 'Yes . Yeak~.

~ . Oka~r . ~r~d an,y ~uckx ~a~~.1. s ~. i~~ ~ha~ wo~.1.d be

eo~,ta~,ried ~.z~, fiche ou~bouz~d lead lags ~ha~ k~a~re beer

p~odueed k~~r Yac~.e~.?

.~. Yep, ~,f 3.t ~a~s o~ the ~`ode1. di.aler~ it ~wou~.d ~e

~,zzs i de o ~ kie~e .

t r~ . zns~de o~ E~~xb~.~ .~, ~s~.ca .

Q. .~r~d ~.~ a e~.~.l ~.~ mace ~.~.sia~a~.g ~'oc~.e~, ~ s dia~.er~ t~oe~

~h~ Col,umr~ R o~. ~~hxb~.t 5 ~ tie s~~.~ch co1,z.~mn, does ~.t

o u1a~e that w~,~h the `~'ad~l ser~crer?~ P

.A . Co 1,~umn R i s ~ s ea~~tre~ . ~ ~ c~.oe sn' ~ re~a ire ~ erg ~ wha ~

they ~nrere do~,ng nee~s~ar3,l~r ar an~r~h~.ng ~.i~e ~ha~, ~us~

where '~~.e a e~-~.~ eras . A~a.r~ an a e~,t caxa be axa, aa~a~ ~e~r~e~r,~' Y 9' ~"

d~~enc~ing o~n how we ~ ~ how t~,e sys~exn ~rau~es ~.t . ~t ~ s

a _ -- 3.~'s ~xanta~ o~ a 1oac~ ~alanciz~,g sy'~t~m.

Q . Qka~r . So i £ a ~a~, l a. s amad~ 'us ing~ the "ode ~.

Alpine Court Repo~#ing
soy-~9~^ 000
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Kyle Wood 30(b~{6}
December 24, 2017 Page 82

CERT I F I CA`I'E

~S~ate of ~CTtah ~
~s~

County' a~ Salt Lake }

~ k~~x~b~r c e rt i. f y that ~h~ wi ta~.e ~ s .i.n the
~oxegoi.ng proceeding was du1~r sworza. ~o test~.fy to the
truth, the w~,ale ~rut~,, aza.d z~Q~hing but the txutk~ ire, the
withiz~-ex~t~.~1ed C~au~e~

That Said deposition, was taken a~ the time
axa.d p~.ace ~ierein ~a.amed;

That the de~osita.oxz ~.s a true record o~ ~~Z.e
witness' testi,rnax~.~r;

That the tes~.~mox~.y Q~ Said ~nri~nes~ ~ntas
r~pQx~ted ~~' me ~.n ~tera.atype and there~f~ex~ t~ansCribed.
into typewritten ~oxm;

I ~u~ther C erg ~, ~y ghat T am nod o~ }~~.x~. ox
'', othe~wi.se associated wa.~h an,y of the parties o~ sai.d
pause o~ a~t~.on, and tY~.at T am not ~,ra.te~es~ed ice. the
event ~~.ereo~ .

~":

:~:

Mxchel,le Mallonee, RPR, CSR
Utah C~~. ~26'71~,4-781

Expires Maur 3 ~., 2X18

Alpine Goutt Reporting
soy -s~ ~ -~ oao
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Cass 15M~~~~., D~cu~n~r~~ 9?, ~~~~~f~~~~, ~.74~~1~~, ~age~. of ~8

~3 ~ ~'OR. FEDERAL ~U3~~IMCJNI~.A,'ISIONS +CC~~1rIlVIIS~ION

.ASS AMICUS CUR~CAE

I~t 'I'HE ~1~TITED S TA.TES ~0~~ OF APPE.A~S ~ .

FOIE. THE

~►ECOI~TD► GIR.CI~IT'

TODD C. B.A1`1K.,

P L.A,IN~'IFF ~AP~' EL~,.A►~+T'~',

V'.
I~~~r~~~tC~ ~i~~G~ G~.otr~ LAC aid
INDEP~N.~ENCE EI~TER+~r~ ALLI.A,1tiTCE LLCs

~EFEl~TD.ANTS ~APPE~Z,EES ,

CAN APPF~A~. ~ROM'T:~ UNITED STAT.~S I~ISTR:YCT
COURT FIJR. THE EAS'TE~N DZSTRI~T U~` I'~T~~V YO.R;K

~ON,~~'~ B , BALLET
~'rEl'~TER~AL ~OYJNSEL

DA~m 1Vz, ~oss~~r~r
DL~uTY ~`rE~~.As.. CoulvS~T~

J~.~o~ 1~. ~~v~r~s
Assoc~.x~ G~~~R~, Co~rs~~

+~ov~sEL

~ED~RA.L COMMLTNICATIO~'S ~fJ~iMtSSIOI~I
~1'As~ac.~~~ror~, U~C. 2455
(~42) 418~1'14~ ~ .
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~a~~ 1~~23~1, Docu~n~nt X71 ~~l~~1~~~.6, 17~4'~~~, pac~e~ of ~~

T~iBL~ ~.1~' C O1~TTENrI'S

Table Cif A.utho~rities ......... *... ................................................,....................,..,...i~
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'~'e1e~~.one Lian~eai' •i~aa~~~~~~~~~~~~1•~~~►~~~►~I~~~~~~~~~I~~~i~~r~a~i~~i~~~~~i~1a~1s~~~~~1•~~s~~~~~1~~~~t♦ V

YZ. T1~a.s Case Sl~ou.1~. ~3e ~e~.c1 ~. Abey~a~ce Pe~c~~.g Tie ~CG's
Dis~~si~io~ ~~ Bax~1~'s ~e~dxx~g Petition ~~~r T~eclaaratoxy Ru1ix~.g. ..........12

Conclusion .......~ ....................~.......,~,...............~...,,.................,........,......,...,....1'1
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CASES

.~4..LL~EL fien~essee, .~~~, ~v, Tennessee Pztb. Se~v,
Co~nm'n, 913 F.2~. 30~ (6th Cir. 1990)........ .....................................~"...".........~.14

Charvat ~, Ecl~o~tat~ ~S'atellz~e, L.L~', 634 F.3~. 459 6th
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Fay .,fast Con, fe~ence v. Ur~i~ec~ States, 342 ~, S. 570

Golden mill Paugrusset~` ~~zbe o,~`'.~ndzar~s ~v. ~eiel~e~, 39
F.3d. 51 (2~. Cir. 1994.., ~ ...................................................~. ~.........,.........,..,. ~. ~....,16
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.~and~s ~v, .lV~o~t~i .~l~te~ica~t Co., 299 U.~. 2~8, 254 ~193d} .................................~....16
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Reiter ~u. Cooper, 507 ~.T'S. X58 (1993 ......................~,..............~.......~.....................,~.3

~'a~`~e~~e~d' v. Szmon c~ ,Sehuste~, 56~ ~.3 ~. 94~ {9~. Cyr.
24Q9~.~..... ...................:.......:.~.........,,.~......,..,........,.,...............,.....................,...,....~3

.7'ass,~ ~. .~3~`uns~zc~ Ho,spi~`al C`e~te~, Inc., ~9~ F.3d 65
(~d ~z~. ~002~ .....~..... ..............~~~...~...~....,....,,......,,...,.............,,...,..............~..<<..~...13

Unzted ,~tate~s v, ~es~e~n .Paci xc .~Z~.R. ~'o,, 352 T.S. S9
Jy ~~ VJ ~~~~~~~~1r~~~~~~~~r~~~~a~~its~~~~sts.a►1a~~~~~~~~~1~~1i~~~~~~f~~~~~~~~~~~~~~r~~~s~~• 1 t~~~~~~~►~~~~~~/11~~s~~~~~~~~~
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S'T.A~.T'UT~~
'Te~ep~o~e CQ~su~e~ ~'~rotection Act of 1991, Pub. L. l~l~o. .

X02-243, 1~5 Shat. 2394 ~~.~91~ ......~............,........,.,..............,...,.+......,...,..... 1, 3, 4

4 I ~.J ~~..JI V ~ ~C Lf.1( •~~~~~~~~s~~~~.~~ra~•~a~~a~a~~~~~~~►r~~~~a~~~.~~s►a~1~~~~~~~~~~~~~~~a~•~~~~f1•~~t~~~v~~•~~~i~1~~~•~1~~
IJ

~~ Vs~~`~J~ ~ ~~I/ 
\wl ~~! \ I 

♦~~I~~~~~~tr•~~~~~{'t~~~f~i~~f►~~~~~~~~~R~~~~~~~~f~~~►~~~~~a~~~~~~~►~~~~l~~ll~~~~i .~1~ ly ~J
GJ ~
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C~~e ~.5M~3~~., Documer~~ ~7, ~~1~~I~~~.~, ~.7~~7~~, Page4 of 28

. ~~ V~~~~. § 227~c~(1}s~~a~~r~~~f~~la~rr~~~~~~M~•~~~~~~~i~~~1~1~~~~~~~~~~~~~~~a~~s~~t~~~1r~~~~~~~~~~~~s~~~r~a~~~ ~~ ~~

~~ 4J ~~tV• § ~~~~V )l ~~~\~~ ~~~~~~~~~~~►s~•a~~~~~~~w~~~~~~1~+~a~~~~~~a~~~~~~~~~~~a~~~~~~►~~~~~~a~~~~as~a~~~~~~~w• ~' ~~

~47 U.S.C. ~ 227(c)~3~..........,..,... ~......,,............4................ ........................................11

l~ ~~~~ V~ ~ J61~ I ~V~`~~ ~~i~~~~~a~~~~~~at~~~s~~~~~1~~a~~~~~~~~~~~~~s~Iit~~~ta~s1~~~~a~~►a►~~~~~►s~~~~~~~~~s~a~~~~~r~~~~~a~
~ ~ f

~~ V t~a~. § 227Ce~~~~~~~~~~~~~~~~~~~a~~~~~~a~~~~~►~r~~a~a~a~~~~f~~~~~~~~~~a~ai~~~~~~~~a~~►4~~~k~~~~ta~~~~~~~~~~~~a~~s~~

~~I✓ ~\J• § f~t~ I ~ ~~ 1~f~1~~~~1~1~~~~~~~~~t~~1~f~11~~~~~~~~~~~~~1~1i1~~~i~~~•~~~f ~~~~~~~~~~1~t~~~~R~1 ~t1~l ~i~~~~1~l ~i~~
J

47 ~C.T.S.C. §X27 emote...~...,..,....,.. ...............................,,.....,.....,......~............................3

~~U.s.~, § so3~~~~1)C~~ .....................~........,.........,...................,,o.........,..................~

~EGI~..►A'z`I~I,IS
4 / Vf1 ~~♦ ~ V~~~f.fOV~Nr~~.i.Il ~~f►~~~~~~~a~~~1~~~f~1~~~~~a~~~~~~~a~~~~►~~~t~~~~i~~~~~~~~~~r~~►~~a~1~~1►~~~~~~~~~~~~~ l~. ~
47 C.F.l~.. ~ 64~~.2U~~a)~3) ~.,~..~ .............,..,.....,.,......~.,,..,.....................,.~..~.......,. 1, 7, S
47 C.Q.R. ~ 6~.12aQC~~~3)~i~~(~) .....~....,,.....~ .................................,........~......,..,~........9

r

~~ ~~~~~► § ~—i'r~~O~\V~~~J f~~•►~~~s~~~~~~R~~~.~~~~s~.~~a~~ts~~.~~~~~►~~~~~~►~s~~•~~~ss~~~~~~~~~~~~a~r~►~~~s~~~ ~' ~O
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t 1

.~~r~r~cs~r~►.~xv~ a~~cxszor~s
R~~les c~ Regulations Im~lemen~ing ~~e Telep~ione

C'onsume~ P~o~ec~ion Act of 1991, 18 ~`C~ ~.cd X4~1~
~~V~~~ •e~a~~~a~~~~~~~a~~~z~~~~~~~~~s~~~~~~r~~s~~~~~~~~~r•f w~~~~~t~~~~~~~~~~♦♦st♦~a~~.►aa.a.a~~•...r.~~~~►r~~~r~~►• ~~~ ~~~

Rules and .R.egulat~'ons .~~ri~►lemen~i'ng ~`~ie ~'erephone
C~~S2~me~ P~otect~`an .pct of 1'99.x; 20 FCC ~.cc~. 378 $
~~oO~J •w~~~~~~s~~~~a~~~~~as~r~r.~~~~•~~~~ar~~•~~~~~~~.~.~.■~s~sr~~~s~~~~~~~~~~~s~f~~~~~~~~~••~~s~~~~~~~~ra~~rse.r~s~~~~e• ,LO

Riles a~tc~ .Reg~Zatio~2s lm~re~ne~tt~'ng the ~"elep~to~e
+~'or~sume~ P~otect~on .~Cc~` of 2991, 27 ~'CC Rcd ~. 83 ~
{2Q ~.2~ .....~ .......................................................................~,..,........ ~....,.,..........,.....,.,7

1~z~~e~s aid .~egulatzo~s 1"mplementing t ie Tele~ha~te
C~~~su~ne~.,~~otectio~.~1~t of 1'991, '7 FCC ~.cd 875 ~ ,
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Gc~~~: ~~Jr~~91, Do~U~ler~t ~7, ~41~~12Q~.~, 3.7~~~~6, P`aC,~e5 0~ ~~

I.R. Rep. 14~-317 (1991} .................................................................~,~......................4

.l'e~i'~ion fog Dec~a~ato~y .~Z~ling to Cl'a~%fy t ie Scope of
Rule t~~.1200~a~~.2~s CG Dac~e~ ~Ta. 0~~-2~8, ~i1e~.1~
'~o~.d C. B~.n1~ o~ Mai. 7, 201 .,R~ .........................~.~......,~........,...,,. 2, ~, 12, 1~, ~.7

.Public .No~zce, Con~Z~rne~ and Go~e~~me~z~al ~tffai~s
Bureau ~ee~-s Cornme~~` on Pet~'~io~ fay .Decr~~a~a~y
Rul~~g FiZec~ b~ Toad C..,~anl~ .R~ga~c~i~tg the ~'~P.E4 '~s
P~ovzszon Concerr~i~g .~'~e~eco~cled' ~'aZZs, DA ~. ~-3~ 1
(11iIa~. 31, 2a1~~ ....................~.....,....~.........",........,...,.................................. 2, '7, l2

iv



Gase 5:17-cvW0~383-~ Document 88 4 F~C~ed 01/03/19 Page 7 of 2~

~~.~~ ~.~~~~~~., D~cuYnen~ 9?, Q~10~~24~.~, ~.7~~473~, Pac~e~ of 2~

P~l~ELII~~l1~TA~.2~ S'Z`.~'I'ET1~" ~ l~T

T~'ts brief i~ submitt~cl i~ ~es~o~s e to this Court's 1VSa~c~a S or~.ex ~reque~ti~g

~~iat t~.e Federal Commu~icatio~s Co~:~ission ~i1e a~ amzc~cs cu~zue brie ~ i~ ~~e

~.bo~e-~ca~~ioned ap~e~a1.

T ie ~.~.e~rlying suit vas brought ~b~ p1ai~.t~f To~.d ~. Ba~nl~ against

d~fenda~.ts I~.d~p~~de~z~e E~e~r~y ~~roup LLC a~.~. Inde~e~c~enGe E~.exg~r .~.11~a~.ce

LLB (collectively, Indepe~de~.c~~ u~de~ ti~.e Telephone ~a~.s~.me~ Protection Aet

of 19~~ ( CPA}, 47 U.S.G. § 22'7 because ~de~e~d.e~ce placed a ca11 to a pho~.e at

Ba~I~'s dome ~ritho~t his conse~.t a~.c1 using a~ a~i~icial o~ pxexeco~de~. voice, The

appeal ac son the meaning of't~.~ term "~resident~al tel~~~one 1in~" as ~.sed in the

TCI'A's rest~r~i.ctio~.s on ~co~s e~tedLto ca~~s ~.si~.g a~ ax~ti~iciaX o~ ~xexeco~rdec~

~roic~ to "any ~esid~~.t~a~ t~lep~o~.e ~i~e." ~'ee 47 ~7.S,C. § 227~~b)~1~(B}; ~7 C.~.R~

§ 64~ 120~~a}~3}. 'I'b~e c~iist~i.ct cow ~G'rleeson~ r.} found ~~.at the TCPA's

ax~i~icia~/~xex~coxded ~o~tce ca~1 ~~st~ictio~s did. mot a~p1~r to Plai~.tif~' ~ te1~~~one

~.u~nbe~r, w1~~ch, althaug~. ~reg~`ts~e~ed vvit~. a fie~.e~~on~ coan~.~aa~y as a xesxde~~ia~ ~i~e,

~cras he1~. out ~`or business ~~r~oses.

T~~ ~`~~'.A. a~ad the ~or~ ssion's r~g~.~a~ions do ~.ot d~~t~.e ~b:e terrn

"~esident~a~. te~e~~iox~e line," and the Go~x~.missi~n has n~vex de~it~itively i~t~~pxeted

that ~h~rase as u~sec~ ~n t1~e T PA. Nor ~.as tie ~o~nission resolved. ~h~ q~.estio~z of
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~~~~ ~.~~~3~~, ~~cuc~~n~ 97, ~~-1~61~0~6, ~,7'4A~7~6, P~~~7 afi ~~

~c~vhether, o~ ceder v~hat c~.~rcumsta~nces, a telep~ion~ 1~~.e in a ~.om.~ cap. su~po~rt

busi~n.ess activities and ~remaln a "reside:~tia~" ~~,e,

Iana.~licxt~~ recognizing that t~.e auaterp~re~atio~. o~ the texr~ "r~sic~e~.tia1

t~le~hone ~~ae" has not been defi~itzvely ~e~led ~y tb~e FCC, B a~nk has ~i~.ed a

~~ti~ion fox a ~eclara~a~.-y ~u.~i~g with tie age~.~y, asl~i~.g it to clarify t~.at tie

TCPA.'s x~stri~~ions on ar~i~icial o~ ~~exe~orde~. ~aic~ calf a~~l~r to cads ~.tade to a

telep~ione 1i~n.e used far a ~.ame business so fang as -~~ie 1i~e xs reg~.stex~d vvi~a the

service xo~rid~~ as a xe~iden~ial lir~e.l A.t Abe sax~a.~ ti~rne, ~ a has asked ~~is C~t~t

to staff phis a~~ea1 pe~di~~ t1~~ ~'~C's xesa~~tia~. of his ~etaitio~ ~o~ a declarata~

x-~.1xng, 4~ ~a~rcb 31, X016, tb.e Co~nrnissio~. ~ss~.e~l a ~u~blic notice see~g

cornme~t o~ ~3anl~'s ~tition for c~~cl~.~ato x~lix~. .2~ ~ ~

~. tl~e Co~ux~~issxo ~'s ~ievcr, the ~~oper copse is four ~hi~ ~ou~~ ~a g.~a~t

~aan~'s motla~ for a s~a~r aid, co~siste~a~ with t~.e doctri.~e of ~a a~t-y j~isc~iction,

hold t~a.~.~ gas e ~ abe~ranc e p ex~c~i-~g tae Co~xa~r~is sxo~'s ~.isp o sitio~ of the ~ et~tion,

The tee. ̀~xesi~.ential telephoa~e ~~e'~ is a ~u~.da~n:ea~~a1 element of t~.e ~est~ictions

~ ,See .Petz`t~'o~ o~ .l.~ecla~ato Ruling to C~la~'ifj> the Scope of .,Rine 64.1 ~'OQ(a~ ~2~,f
C~ Do~1~et ~To. ~2~2~8, ~ile~. ~by Toad C. ~ax~l~ o~ 1VXax. '7, 2~ 16 (Pe~itior~).

2 ,See Pzcbl ie 1llotice, Cort~ume~^ and ~ove~n~rtentaZ Affaz~s .Bu~~au ,Seeks Co~rt~ne~t
o~ .~'e~z'~'on fog Deelc~~ato~y .1~~~~ngFire~' by 7~'od'd C. B~n~.l~ega~dzng the TC.~°.~'s
P~ovzsion ~'once~~ti~g Pr~e~^eco~d'ed Call, DA.16~341 ~1V~ar, 31, ~Q 16~ (Public

~T~~ice~ ~Attach~e~.t .A..~.

2
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~as~ ~.~~~~~~., D~cum~r~t ~7, ~~14~1~0~.~, ~.74~7~~, ~~~~~ o~ ~$

on a~.-ti~icial oar ~~re~recorded. vice ~a1~~ contai~.e~i in the TCF.A., a statu.~e that ~~ie

Co~~missior~ ~.m.~lerne~~s and ad~~~isters. It is accordingly a~~~ropria~e fog this

Ca~u~t to stay its hated to give the Commission an op~oxt~~aaty to address ~~

~n.ea~i~g a~.~ scope o~the tex`m (as Ban1~ has no r req~zes~ed.) i~n t~~ ~i~s~ i~sta~ce.

STATEMENT OF I1~TTE~~ES'~ UI' ,A1~iCI C ~

Tb.e Cor~:~i.ssio~. has ~-.~ima~-y re~~aonsi~bilit~r ~'or i~n~~exne ~t~g aid

~~.te xet~zg t~xe TCP.A. Thy +Cam~issian also ~.as a~ i~.terest i~ e~.suring ~~ia~ the

TGPA, a fe~.e~a~ stat~~e, xs gxve~. a un~ifo~n i~~erpre~atio~ b~ ~t~Ze camas a~.d tbat ~t ~

applied i~ ~. ~r~.a:~n.e~r that hers owe o~ 1~s ~xi~ci~a1 gaa~.s -- "pxot~ct[i~.g~

xes~.~.e~txa~ -~elep~.ane su~sc~ibe~rs' p~~~racy rights to ava~id ~eceivi~g teXep~.one

solici-~ations t+o ~crhieh they object." 47 U.~,C. § 22'7{c)(1), T~.~ Coin s~eci~icaXly

~ec~ues~e~. that the Co~.~rnissio~ ~i1e a~. amzcus brxe~' i~ this case,

STAT~T~~~T~' ~~` ̀~~~ C.A.S~

I. S'I`A.'I'UT~R.~' ,A1~ ~~ G~.A.~OR.Y B.,A►.CI~~-~2.~1~:?~~TD

The TCP.A~. xeguXates, axx~o~g ot~ier thugs, t ie ~.se o~ tee ~r~et~~g -- t~i~

~.arl~eting of goods ~r services b~ ~ele~l~o~e, In. 1991, Congress found ~~a~t

telemarketing had ,g~ro~xrn su~bs~an~ialX~ ar~d that ca11s seel~i.~.g ~o sell p~odu.cts a~~.

se~rices "cam tae a~. i~,t~usive ~nvasio~a of privac~r." P~.~►. ~,. I~T~o. ~, 02-~~43, § ~ 2~4~~,

2~~~, 1t~~ S~a~. 239 ~1.99~.). ,fee 47 ~CT.S.~. ~ 227 pate. Co~tgress ~i .ex~ found t~.at

"[o]-~~r half the Sates ~.ovv ~.a~re statues xestxicti~.g v~.~io~.s uses of the te~epl~o~ae

3
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~~se ~,~~~~9~, Da~urner~t 97, ~~Ia61~4~.~, ~.~~~7`3~, Pa~~9 of ~$

four x~.ar3.~et~x~g, but t~le~aaxl~eters can. evade ~~.eix ~~ah~bitions thra~.g~i interstate

operations," TCPA ~ 2~7~. "TJn~.er the clrcums~anc~s," a cong~essio~.a1 cana~nitte~

e~pl.a~ne~., "~ed~ral legislation [w~.s~ ~.e~ded. ~o ~bo~l~ ~re~ieve states of a ~o~tion of

th~i~r ar~g~clator~ b~xa~te~ a~.e~ p~ro~ect ~egzt~,~m.ate ~e~,~~aax~~ters from havl~n.g to meet

~m~.lti~le legal s~and.ar~.s," H.R. ~.e~, 142 3 ~.7 (1991}, a~ l0. Congress accox4~~~.gly

ex~actec~ else TCP.~►. to gi~re the FCC the authority to regu~.ate i~.tersta~~ a~.d intras~a~~

tel~m.axket~g and. other tykes o~ caring, See gen~a~arly ~'~ YJ.S.C. §X27. end the

Comn~issior~ is e~~alicitl~r crested. vvxt~. the ~a~ver to "~r~scri~e ~~gu~atio~.s to

~~n►~1ex~n.ea~t" t~.e s~a~te'~ ~~ravxs~a~s. E.g., 47 U~S.~, § ~ ~~7(~b')~2~, 2~7~c~~2~.

Am.o~g ~~s ~t1~er ~~o~is~.ons, ~1~~ TCPA gene~all~r xnal~es i~ u~~avcrful fog a~.~r

pe~rso~. vcrithi~ the ~~n~i-~eci States to "i~.tiate and tele~~io~.e call -~o a~~r ~resi~.e~.tial

ti~lephone ~.~.e ~.six~g a~. axti~icial o~ prerecorded Voice . . . vt~i~~ou~ t~.e pxio~r e~.~~ess

co~.se~t of the called warty." ~47 J.S.C. § 22'7(b)~~1~(.8~..~cea~d 47 ~.~.R..

~ 64.12 4 4 ~a.} (2) ~i~naple~enti~►.g s~atu~ta~r ~~ohi~itio~.) . The statue ads o au~.~~.zes

the Commission to establish a "da~-~.ot~call" ~egYstry that "residentza~ te~ep~:one

s~.bscri~bexs" pan use to notify ~ele~narl~eter~ that t~.~y obj ~c~ to ~ceceiving telephone

Sol~cltations. 47 ~.T,~,C. ~ 227(c~~1}R(4). TTi~~.e~- tie ~om~mission's ~regu~a~xo~s

esta~bli~l~x~g su.cb. a Yeg~st~cy, no ~ersa~. oar e~at~ty xs ~ex~nx~ee~. to "initiate any

~elephane solicitation . . . to [a~~] r~side~tial telephone su~bsc~i~be~ ~v~.o ~.as

~egiste~red his or he~c teXephone ~~n~.~b~r o~. the ~aatxonal do--nat--ca11 ~~glstx~r," 47
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~c~̀S~ ~..~J~~~~~..T ~GG~~~~lfi ~7, o~la~~zo~,~y ~.~~7.~i~, ~a~e1~ ~f ~~

C.F.R. ~ 6~.1240~c)(~). I~a~ adt~itio.~~ ~a ~~lema~rl~e~e~ mar ca1~ ~. resid.ent~.al

te1~~a~.one s~.~scribe~ u~.~ess tlae teX~:rx~arl~~ter has pxocedures for maintai~g a list

of ~e~rsa~.s ~w~a da ~:ot ~wais~ to be called bar it. 47 C.~`.R. ~ 6~4.120a(d.),

slang ,with e~powe~~.g t~.e FCC ~o e~.fo~ce~ t~.e statutes see 47 U.S.C.

~ § 503 ~b~~ ~.}~}; 2~~1Ce~C5~, the TCPA. pe~mi~~ e~oxc~ment ~~r state aut~a~itie~, ~7

TJ'. S , C, ~ 227~e) (~), anc~ esta~b~ishes a ~~tva~e sight o~ ac~~tan a1~av~ring a pe~r~ an or

ex~~~ty to bri~.g a~. action ~►ased oar a violation of ~~~ TCPA's tele~a~l~e~ing

p~ovislo~:s1 and to x~co~ver the actual ~~na~.~ta~r lass nor $5~4 for each su.c~ vio~a~ion,

vvhic~eve~r is gxeatex. 4'7 IT.S.~. § § 22'7(b)~3}y ~~)~5~.

II. THIS L►I'~`I~-ATI+O►~

Banl~ commenced t~hi.s action aga~~n~.st ~d.~~~~.~.ence ~~. ~1ae United States

Dis~r~c~ Court ~o~r t~.e East~r.~ D~stric~ of ~Te~cr Yoxl~. fin. his complaints ~3a~

asserted. that I~n~.e~end~nc~ violated tf~e T~~'A ~b~y placx~g a ca~.1 .sing an a~r~ificial

~r pxe~~carded voice to ooze of the ~h~c~e tele~~.o~.~ 1~a.~s ~~. B an1~'s residence,

Cox~p~.ai~.~'~'~8, ~.~ ~~P.A.~~, SPA.~7); pXa~~tiff s Res~anses to Defendants' ~'i~st Set

of In~e~o gatari~s ~SPA~ ~ 9) .

I~~.epe~~.e~ce mo~~~. to disx~.ss ~3a~a1~'s claims: Tie company aargue~. fi,~at its

cad. c~xd got violate t ae TCP.~ because it was ~.a~.e to a te1e~~.one l~un.e that ~3a:a~

used. ~o~ busi~~ss ~u~os~s aid ~a.e~refore ~cras ~.Qt a ~esYdential te~.e~hone line

subs ect to t~.e protectio~.s o~'tl~e '~'C~'A.. Bask -v. .~~tdep~ E~te~gy Gip., .~,L+C, No, ~.2

5
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~~.~e ~.~~2~~1, Da~umert~ 97, ~~1b~12~~.~, ~.7~~736, ~a~e~.1. of ~~

Civ. 413 ~9 (E.'D.~,Y. rely 23, Z~ 15), ECF I~To, 34. '~~e ~ou~t ~.e~ied the m.ation to

d~sm~iss, hald~a.g t~iat it lacl~ed "suf.~~cient evidence .. ~ to ~.ete~aa~i~e ~l~ether t~.e

tele~ho~.e line at issue i~ ̀ resi~.~~.tial. "' A-21.

,~i~ex the pa~t~es e~gage~. %~ discove r, Independence ~Ied a x~ootio~. fax

sum~n.ar~r ,judgment. ~3a~1~ 'v, In dep..~'n e~gy G~~., LL C, I~To , 12 Civ. 0 ~ 3 69

~~.I~.l`~T.Y. July ~3, 2015 ECG ~To. 58. ~~ ids matio~, Inde~e~c~ence agar. argued

t~iat ~3a:n1~'s n~.mber, ~r~.ich 1~e used ~'a~ his lair ~~act~ce~ vas x~ot a r~~idential line,

a~.d ~h.erefo~e ~.~t co~e~ed ~y Abe TCPA's ~re~xeco~ded ca11 xest~iction~. .Ic~. As

s~.ppo~, I~de~en~.ence relied o~ facts gained t~o~.gh discovery: T ie evxc~e~ce

dexno~.st~rate~. ~~at ~a~.~ used. ~~i~ x~u~abex (a) as his lave office tele~~.o~e n-tx~aber i~

plead~gs axed cou.~ ~a~~gs, in p~rafessio~al co~responc~e~.c~, o~. his ~usi~es~ ea~d,

and on his attorney regis~ratio~n fo~rn with. the ~+Tew Yo~1~ State U~.i~ie~. Cain

System; fib) as ~iis contact ~.u.~caber o~. „A.wo, a a~.lxectoxy o~ atto ey~s, a~.d ~c~ as an

id~~atz~yx~.g ~.u~.~ber a~ tam ~re~:~n.s far leis 1a~v practice, Icy.

'~h~ coin gxa~te~. the inotio~. four su .ar~r ~udgx~e~t, holdYng ghat "moo

reasonable j~o~r cou~~. ~.d ~ha~ t~i~ C~el~~ak~one x~u~be~r] i.s reside~~xal." A,~3 S. I~

support o~ ids ~lin.g, th.~ co~.~ ~au~d t1~a~ "Ba~1.~ ~.e~.d out ~~.e ~te~~~ho~.e ~nu~nbear] ~o

the public as a business ~i~.e." Id. T~~ court noted t~.at Ba~.~ did ~o~ ~.is~~.te ~~aat ~.e

"~arov~des the [t~1epl~o~.e~ n~nber on ~s business card, ~xo~essional ~.etter~ea~. fog

h~.s later practice, anc~ i~ pleac~~ngs and court ~~lings, ~ a~zd ~~ ~~ovid~s i~ to cl~ie~.tsa

0
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~a~~ ~~M2~~~., D~c~~t~en~ ~7, ~A~~Q~12~~.~, ~.744~~~, Page1~ of 28
}~
3•

~~

i~

~~os~ecti~e clie~.ts, o~~.e~ at~or~.e~rs, and. busi~aess contacts." Id. ~ccarcli~.gl~, th.e

d.istrxct ~Qux~ ruled that the gall was ~aot ma~.~ to a a~eside~.tial line u~d~~ the TCPA~,

.~d,

Banl~ appealed. tie g~ra~.~ of sum.~no.ary judgrn.~~.t t~ t1~.is Coin, a~.~. the ease

was ar ~x~c~ 0~.11~a~c~ 2, 2t~ 16. C}~.1V.~a~r~1~ 7 B an1~ ~i1e~. a etition for declarato~ ~ ~ ~

~.~ling ~crith ~~.e ~'CC, asl~i~g tie agency "~to] issue a declaxata:r~r ~u1i~g c1 g

that t~.e restricti~~ns o~ the ~TCP.A.~ . , .apply to calls rnad~ ~o ~om~-~b~.sine~s

telepho~.e Ii~.es ~~.a~ are ~egist~red with t~.e ~ele~hone-~se~vice p~ovid.e~ as re~identx~,~

l.~.es." 1'd1 a~ 10.3 T ie same da lie ~1~~. a ~no~ion wig. this court ~ee~~.~ a sta o~3~~ g ~'

this appal ~en~~ag tie FCC's xeso~utio~ ofhis ~e~~tio.~, ECG I~To. 8~, ~x~i. A..

Yndepe~.d ea~ce ~aa~ ~ led a~. opp o s~tt~o~ to ~3 a~n1~'s ~ eti~~o.~ ~o~r d e cXaa~ato~y ~u.~g, ~~ut

hay ~.ot ~~.e~. a ~espo~.se to Ba~.~'s naotian ~~~ a st~.~ ~~r this ~o~~.
~r

Can. March 3 ~, 2~~ ~, the Com~missio~. iss~.ec~ a p~.~blic notice seeki~.g

comx~.e~.t on Ba~:~~'s ~e~itiox~ for a c~ec~ara~or~ puling. l~u~blic ~Tot~.ce, Under e

sc~.ec~~.~~ set ~o~~i ~~n. t~.e notice, corn~n.ents on the pe~i~ion aye ~.u.e 1V~a~ ~; ~~pl~r

3 In 1~is etition Banl~ ci~ed~ sect~.o~ 64.12~~ a 2 0~ t1~.~ Co c~iss~tor~'s ~.les butl~ ~ ~ ~~ ~
~.~ Co1n~.i5s1o1~ aS~u~x~.~s ~a~.~ vV'as ~Cefe~t~g to ~~.e cu~e~.t sectxo~a ~~.I20QCa~C3}a
w~.~ic~ currently ga~verns a~rti~`tcial oar prerecorded. ~o~ce ca11s ~o ~esi~.ential 1ine~~
The Cor~zmiss~ox~'s relevant ~-c~.le was a~e~ded ax~cl xen~u~nberec~ x~. ~`e~b~za~-~r ~~ 12,
gee .Rul'es~ and .Regu~`ations ~inple~nent~'n,g t ie Telepl~ane Con,szcme~ .P~o~ec~`ion .pct
of . 991, ~7 FCC Rcd 183 ~ ~~~ 12~a aftex ~~.e calX ~.t issue in B ark's und.erl~ring
litigation. Com~lai~t'~8 (~P.A►.~6) (~ar.~ xeceivec~ call at issue axe Jai.. 17, ~~1~}.

7
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Case ~.~~2~~~., D~c~[ment ~7, ~~1Q~I~4~.~, ~.?4~73~, ~~g~~.~ o~ 2~

co~rn~n.e~.ts are clue 1VIay I7. ~.ftex that date, Bay's petition fox c~eclaxatoxy ruling

wi11 b~ ~i~e ~o~r dis~os~~io~. ~by ~~ie Co~um~.ssio~..

AR+G~I:r.M~l~TT

T'he ~~C hays ~eve~ i~te~~eted the term "resi~.ential telepho~.~ 1~e" for

p~~rpases o~ tk~e '~~PA's ~estrictio~is on ca~l~ usi~.g a~ ~.~ti~tcial ox p~,erecord~~.

v~o~.ce, This Cou~t-~ should d.efe~r xesolu~io~ of this appal to allow the Cornm7ission

~b.e o~a~o~rt~xnit~r ~a do so.

Y. 3~I~ C~M1V.I~SSIQI~ ~IA.S NOT ~5.'ET D~F~~TED 'SHE ~'~El~'1V~
"~~ESIDENTIAI.1 'T`E~~P~It~~TE LII~~E."

The TCPA. ~ro~.ibi~s any pets on ~o~n ~.~.itiati~.g a tele~ho~e c~.11 "to a~.y

r~sYdent~al telep~o~e ~i~.e using a~. a~i~cial ar ~re~eco~c~ed. voice ~to d.e~ive~ a

xn~s~ag~ without t ie p~io~ ...consent of ~h.e called. ~~r~Y, ~~.~.~ss the call is %ni-~ia~ed

far e~ne~rg~~.cy pu~oses . , , o~ xs exem~t~~. b~y ~.le ar ox~e~ bar the Co~aarx~i~sion .. .

." ~7 ~t7. S , C. ~ 227 ~b~ (~) ~B) • The ~on~.issian's i~rnplernen~i.ng ~u~.1es Ii~e~txrise

xxn. ase t~.e same ge~.eral ~~r~bi~it~an o~. ca1.Is using any a~ti~ieial o~ ~~e~eco~de~.

voice (a1~.o~xgh -the ~cles u.se t~~ tex~ "~es~de~.~ia~ ~i~~" xa-~her t~.an "~es~c~e~~~a1

telepk~one ~.ine"). ~'7 C.F.R. § 64.120~(a)~3~. '~'.~e TCPA c~a~s mot def~~.e ~~e term

"xesxd.~~.tial ~ele~ho~.e ~i~e,'~ ~~.d. tie Cox~:~mi~si~z~ bias nearer pro~r~ded a def~niti~re
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~a~e 15~23~3~, D~cu~~ent ~7, 0~-10~I~0~,~, ~.74~~3~, [~age~.4~ ~f ~~

~a.~te~rp~e~at~a~ throug]~ a ~'az~mal ru.1e ox athe~i~~ ' e~t.1~~r of ghat te~aa. oar of the

t~~m. "resi~.e~.tial line" ~.~e~. in ids rules.4 Dwam y

.A,~.d w~i1e tie Co~nission has t~.e s~a~.to~r aut~.o~it~y to e~~e~~. t1~e ban o~

ar~i~.cia1/~re~eco~ded ~aice ca11~ to busi~.ess 1i~.es, see 47 ~.J.S.C. ~ 2270}~Z~~A), it

~.as ~.ot done so, ,~5''ee Rules and Regulations I~rtp~ementxng the Z'e~'~~hane ~`ons~me~

,P~o~ection ~1~~ of X 991, ~ ~'CG Red 8752, 8756 n,7 X1992) (~ancl~c~ing that

"adc~itiox~a~ ~r~~.ibitions o~. ~a~ereco~r~.ed ~raice messages ca11s" ~er~ no-~ "~.ecessary

at this t~m.e") .

A1tl~ough the G~om~tnlssi~n has not x~.te~~re~ed ~h.e t~rnas "res1dentia~

tele~al~a~.e ~~n~" ox "xesic~entzal l~~e" for pu~oses of the statuto~r and. ~eg~.lator~r

x~s~iriction on cads ~.si~.g an a~ic~ial o~ p~e~ecoxd.e~. vo~.ce, i~ ~.as o~. two occasions

douched u~►ox~ fi~.~ xs~ue o~`~v~.o is a "reside~.~ia1 telephone s~b~c~ibe~[]" ~~de~r ~.e

Corn~an~ss~o~.'s do-~o~~caX~ ~u.~~s. ~e~~a.ez dis~ussxo~., bov~ev~~, c~.ea~xly ~xesolv~s t.~e

issue i~. ~~is appeal.
f

~ T~.~ Com~aission bias b rule e~em tee. certain ea-~e oriel o~ ca~1s firom t ie~' ~ g
TC~'.A..'s ~ro~ibition o~. calls using a~ artificial or ~re~eco~~.ed voice to resid~~.tia1
1i~es, but i~. so do~~a,g did ~a.ot ~uaterp~et what quali~~e~. as a "xesidential dine." See 47
C,~,R.. ~ 64,1200~a)(3~(i}~(v} (exernpti~g ca11s made for e~me~ge~.c~ purposes,
noncomm.excxa~ ca11s, ca~1.1s ~.ot ~v~alvi~.g adver~ise~naents ar te~.e~tnarl~eti~g, earls on.
behalf o~ tax-exe~rnp~ organiza~io~s, and. ca11s ~.elivering ce~rta~ ~ieal~h carp
messages).

D
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Gaye ~.~~~~~~., Da~ur~n~nt ~7, ~A~~4~12~~.~, ~.7A~~7~~, ~ag~15 of 2~

~i~ 2005, the Co~~ission ac~.nowledged ghat there was ~.o~hi~g to preclude

so~n.eo~.e ~ro~rn adding a bus~n.ess ar "~.ome~~ased ~busi~ess~]" nu~m~aex to t~.e

rational do-x~ot-call regis~y. Runes a~zd .Regulat~ons .~rrxple~ne~~'~g the Z'ele~~one

C~ans~~tme~ .P~otec~zo~t ..~1ct of .1991, 20 FCC Rc~. 3788, 3793 '~ ~.4 ~24~5). ~~e do,

not~call registry is available ~o "resi~er~tial telepho~.e sub~cr.~be~s" w~.o do not wish

~o ~ecei~re telephone so~ic~itat~o~n.s. S`ee ~7 ~C.F,R. § 64. ~.2~0(c)~2), ~e

~arnmissio~ e~plai~.ed t~ia~ because t~.e ~lo~~o~~cal~ xegist~y applies to "~resi~.e~.tia~.

subsc~ibe~s,?' it "does not preclu~.e calls to ~b~sinesse~." 1~u1'es a~td Reg~~la~io~ts

Imple~ne~t~'~g ~~ie ~'ele~~o~e Cons2~~ne~ .P~otectio~t ..~tct of .99.1,. 20 ~`CC Fc~. at

3743 '~ 14. ~`~.~.s, "~~~o the e~te~t that some ~~si~.ess ~a~nbers ~.a~e ~~e~

inadver~e~tly xeg~iste~re~. o~ the national ~egist~cy'," the age~.c~r e~~lai~.ed., "calls

made to su~~a n begs v~i11 mot Abe coa~sxd.e~rec~ violat~a~as of our a~1.es." Id. ~Tit~.

xes~ect to calls to "home~~based b~s~~sses," ha~e~re~, the Coam~missian said. o~l~r

t~.at xt vvoul~. "revie~r s~.c~. ca11~ as th~~ are broug~.~ to our a~~~ntion ~o det~~m~n~

wh~t~er ox ~aot the calf ~t7vas ~n.a~.~ to a re~ide~.tial suhscriber:'~ 1'c~. T~.e ~'CC

no~vv~.ere out~.i~ec~ -~.~ facts a~n~. ~ircu:mm~ta~c~s it would tale i~.to co~s~.de~ratian in

co~.~.uc~in. such a revie~cr and. ~.as nod s~ce ~he~ ~.a~. oG~asion to elabo~a~~ ~1~er,g

o~ ~~.e analysis i~ ~igl~.t ~~aa.~~oy gin. de~e~a~aing vc~~.efi,~e~ ox nat a so~called "~io~.e~

bas~cl business" q~a~i~i~s as a "resid~n~.a1 subscri~bex" far pu~oses of t~.e do~not~

ca11 xu.1~s.

~d
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Cage ~.~~239~, ~acument 97, ~~41~~1~fl~~, ~.7~47~~, ~age1~ of 28

~'vvo ~ea~s earlier, t~.e Co~uaa.issio~. e~~rcised its a~.t~or~.ty t~ ~s~ta~b~i~h a.

~ation.al "~.o-~~at~call" c~ata~ase of "reslc~e~.tia~ te~epho~e s~.bsc~iber~" ~v~.~ object ~a

~e~eivi~.g telep~.one so~i~itat~ons. .Rules c~ Regutczt~'ons Im~►le~e~t~`ng the

~'ele~~iane Co~tsu~ne~ .~°'~o~ec~`ra~t .~.c~ 0~'1~91, 18 FCC R.cd 14~ 14 X2003}. ,See 47

tT, S . ~. § 227tc) ~ ~. ), (3) . Bud t~.at action axs o she~.s ~o ~igk~t o~. tie issue in this

ap~~al.

I~n. a~.o~tix~g ~e ~.o-~o~-call xegistt-~r, the Commission c~ncluc~ed. that tie da~-

~at~ca~1 database "~~oulct allow far the registration of ~v~reless telep~.o~.e ~.una~bers."

Id'. at 1403 7 --3 8 ~~ 3 3 ~3 S . ~a. s o do~i~g, tfae Co~~i~ sio~. "~~resuxne ~ d]"ghat "w~ureles s

s~bscari~bers ~r~.a asl~ t~ ~e ~~.t o~. the ~atio~al do~~.ot--call fist" aye "`~reside~tla~

subsc~ibe~s, "' no-~i~g that "[a] s a practical ~nat~er , . . dete~mini~ng whether a ny

particular ~e~.~ss subscriber is a `~esid~~tial s~bscri~e~' nay be moxe fact

in~e~.si~e than. ~na.al~i~.g fi~.e sa-r~r~.e det~r~mi~a~ro~ fog a wireli~e su~bsc~i.~e~r." Id'. at

X4439 ~j 3 ~, B~.t ~h~ Co~ri~~.ssion stress~~. that "~s]ucb. a p~resu~m~t~on , , , ma r

r~q~ire ~. ~om~la~.i~.g ~r~reless su~b~c~ib~r to p~ovx~.e ~i~ ~x ~~rao~' of the ~valldity of

that ~res~~mptio~, s1~o~ld we ~.~ec~ to ~al~e e~forc~~e~.t ac~xa~.." .Id~ .~.gai~, tie

Co~nmissio~. c~ic~ mot elaborate ~n t ie conside~ratio~s ~t ~vo~.~.d take rata ac~ou~.~ ~n

de~e~m~aing ~v~~t~.e.~ a vc~i~eless telephone subsc~i~be~r is a "~e~id~n~ial'a su~sc~ibe~r

for ~~.~poses of the ~.o-~.ot-call x-ules, aid has had. no ~ccasia~ to da so sx~ce.

11



Case 5:17-cv~00383~~ Document 88-4 Filed 01/03/19 Page 18 ofi 29
C~.~~ ~.~~2~~1, D~curnen~ ~'~~ ~~4/a6I~Q~.~, ~.`?~~4?~~, Page17 0~ ~S

II. T~IIS C.A►.SE SH~~TLD ~E LLD Ili ABEY.~~l"~T~E PE1vDIN~G
THE F'C C' S DZ~PrUSI~`IO►l~T ~ Cl~' B.~►~~1~' S P~1'~1DI~TG P~TITIC~~T
FC~R DECL.A►.RAT~JR~ ~.ZT~IN~.

effectively recognizing that t~a~ ~or~:~axssion has mot de~i~itive~y i~.terpreted

t~.e x.~e~.~ing of ~lae teem. i`reside~.ti~.l tele~a~.o~e 1i~e'~ fay- p~.xposes of t ie TCPA.'s

restric~xons o~. ca11s using a~ a~~.~i~xa1 ox parer~corc~.ed ~ozce, Bad ~.as ~le~. a

~etitia~. far ~.eclaaratory ~i~.g v~ith the Go scion to c~.~,~~fy the sco~ae of Its ru.~.~s,

aid has a~~.~ed t~.is Cain to stay t~ii~ appeal pending t1~e ACC's d~ispasi~io~ of that

petition. fee ECF '83 ~tno~~o~ fox stay) & A,tt~.c eat ,A, (petition fox d.ecla~rato~y

~-uling~ .

~`.~.e Co~~m~isszo~. ~.as iss~.ed a p~.bl~c ~o~ce xequest~.ng comment on Ba~~'s

petition. I~ that ~ub1~c no~t~ce, ~i.e Co~rn~nruss~on asX~s, a~aa~g other ~a.~~.gs, ~v~.ether

i~ sh~~1~. c~~.rify the s~atu~e aid ~t~s ~.~~s ~o "~l~ establish . . . a b~.ght~line test for

identif~ring a `.~e~ie~e~.~~al line' under t ie p~ohibi~ian against u~co~se~ate~.~to ca~1s

us~~.g an arti~ic~al ox ~~e~~ecarde~. voi~e~ (2~ a~.opti some ot~.e.~ b~ig~.~~1i~.e test ~o

i,~.~n~if~r s~.ch 1i~~s, ox ~3~ ~d.en~i~ some other ~net~.o~., su~~ as a m~.l~i~-~ac~o~r

a~nal~rsis, fog deterjmi~i~.g wk~et~t~~ a ~e~.e~~on.~ ~.~e is a ̀ residential l.~e' fog

poses of the i~icial pr~~eGorded vozce ca11 p~ohi~bitio~,'s Public I~To~ice a-~ 2.

Bar ~v~~~i~g tb.~ ~o~.nax~sia~ ~~t~ ~~.e a~~.tb.ority to promulgate xegulations

impleme~ti~g the T`CPA's xestricfi~o~s on calls erx~~loyi~.g a~ a~t~ficial oar

pxe~reco~r~.ed. voice, Congress a~.t~.o~aized. t1~e Co~a~nissio~. ~o %nt~rp~~~ the u~~.efined

12
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base ~.~~2~~~,, D~cutx~en~ ~7, 0~41~~I~0~.~, ~7447~~, P~.g~~.s o~ ~s

tex~~r~.s of the sta-~te. Palr~n Beach ~o ~C~~nte~--Boca, .~~~, v. Sa~~is, 78 ~ F.3 ~. X 2~5,

125657 C11tb. Cix. 2015 ; ~atte~f~eld v. Sz~o~i~c~ Sc~uste~, 569 F,3d 9~6, 953 ~9~1~.

Cir, ~0~9}. There its ~o xeasa~ fax t1~is Cau~t to a~.c~ress ~~.is o~e~ issue of statutory

aid regu.~ata~t-y ~nte~retat~o~n. ~befa~re t~.e Co~:~.r.~issi~n has a ~reasona~ble o~apoa~u~.rt~r

to resolve Ba~.~'s pe~.~.~.g ~et~~io~ far de~la~atQry r~.li-ng, Under t~i~ schedule set

forth in the Public ~Tot~ce, t~.e Commission v~ri1~ have the issue ~efo~~ it four

~.~s a sYtian i~. ~~.~ ~.o~rmm.al +~ou~s e ~ Ma ~ ~. ~' 2 d 16. ~~ ~ ~

~. addi~Yo~, t~.e ~~ixnax~r ~u~isdict~a~ ~.oc~.~e pees ~~i~ fe~.e~al courts to

~a~t~ane t~.e ca ~sx~.er~,-~zo~a of issues vv1thrn "the special competence o~ a~.

ac~~n.ini~~ra~ive ~bo~.y" ~cr~~1e the iss~.es are presented to the a~p~ropriate

ac~~.inistrativ~ agency for its consideratia~.. ,See t~nitec~ ~`tates~ v. l~es~e~n .~'acz zc

,R..R. ~''a. ~ 352 ~, S. ~9, 64 ~~. 956); .~ezte~ v. Coo~a►e~, S07 ~CJ~. ~. 25 S, 268 ~ 1993);

T'as~s,~ v. B~un~s~iclz .1~o~s~ai~al Ce~te~, Z~c. , 296 F.3d d5, 73 ~2~. C%r. ~Oa2). ~. s~.ch

case, "tote j~.dicia~. ~xocess is sus~e~.de~. pending referral of such ~ssu.es ~o t1~e

admi-~.,strat~v~ ~o~.y for ids ~v~~~vs." Id.

s ~ . . ,Because tie Cor~~nlss~on ~a~as xe~ues~e~. ~u.~~c ca~~n~~.t o~. Ba~1~ s petlt~o~t fog
~.e~Ia~ratory ruli~ag, Cax~~.ission co~.se~ aye not i~. a ~ositio~ ~o ~re~u~.ge t~.e
Co ~ssi.o~'s ulti~aa~e disposXt~o~. of this c~~.estion i~. an a~nic2~s ~b~.ef.

13



Case 5:17~cv-x0383-F Document 88-4 Filed x1103/~.9 Page 2D of 29

base ~.~M2391, 1~a~c~~~-ner~~ 9~, ~~~a~~2aa.~, ~.7~~473~, F~age~.~ of ~8

T~.e ~~'cmary~urisdictio~. doc z~ fi~us ~~rovxdes a, ~a.echa~ism fog federal

courts ~o "obtain ~~.e benefit of the e~~er~ise a~c~ expe~ie~nce" cif a~. ad~nist~rative

age~.c~ z~gardi~g issues ~vvjthi~. t ie agency's regulat~x~r ~ua~`~'tsdiction, ~1.L.LTEL

~'e~nes~ee, Inc, v. Tennessee Pub. ~'e~, Co~t~'n, 913 F.2~1305, 3019 6th C~~r.

~~40}, ~hi~e~ at -fie same ti~ae p~a~o~i~.g "~u]niformit~y arid. consistency i~. tie

r~g~tla~ion o~'busin.ess e~t~-u.ste~ to a pa~~cular agenc~r." .~'a~ .,~a~t C`onfe~e~~e u,

~a~~~`ed Sates, 3~2 U~S, 570, ~7~ (1952); .~L~T~.~, ~ 13 F,2d a~ 349. S'ee gene~arly

Chc~~vat v..~'c~iosta~ Satellite, PLC, 63 D ~', 3 ~. 4~9 ~~~x Cir. 20 ~. a) ~~referri~g TCP.A.

iss~.e to ~`CC u~n~.e~ ~~r~~r~.ary jurisdiction. d.oct~ine).

~~1~ii1~ there is no "~i~ed ~a .~.1a" for a~a~~~ic~.t~o~ of tie ~.oct~ine o~~~uma~y'

~ur.~sdxction~ t~~s Cau~t's a~a~.~rsis 1~as "ge~e~ally Excused o~ four factors": ~f}

w~.eth~~r the matter invo~.ves ~ec]a.~;ica1 ox p~Iicy co~.si~.exa~~~on vcrit~. the age~.cy's

pa~icular e~~ertise; ~2} ~crhet~.e~r the questxo~. is ~a~t1ct~.a~~y vcrithin t~.e age~.cy's

disc~e~ia~.~ (3) whe~h.~~r ~her~ exists a s~~sta~at~.a~ da~.g~~r of ~co~siste~.t xulx~gs, aid

~4~ w~.efi,~e~ a ~~ior a~~licat~on has beep x~.ad.e ~o the agency. ~'ee .~ll'is v. ~'~zbu~e

T~revisia~ C'o., 443 F.3d. ~~., $~~83 (2d Cyr, 2~06~.

.A~.1 ~o~ ~actor~ weigh. a~t~, ~a~ox a~ ~~.e ~.~~l~.catio~. of tie pxi~.a~r ju~isdictio~

doct~%ri~ k~er~. F1xs~, the issue ai`~.se~ ~.c~~~ the T'CPA, ~vv~iic~ the ~'CC ac~~inis~ers,

s
ar~~., as this Court has recognized, ̀~~~.e ~ede~ral Cox .unica~ions Cons:missio~. bias a

special und~rs~anc~n.g abo~.t ~na~at~e~rs i~.vol~ri~.g com-mt~icatzons ~~ xa~.io,

~4
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base ~.5~2~9~.1. Doc~.~m~nt ~'7, Q4~a~1~~1~, 1~~~7~~, Pa~eZ~ afi 2~

tele~ris~ion, vvi~e, sa-~ellite, a~.~. cable," .Koxhalla~r v. Go~~ales, 468 F.3 d 17~, 1 S 6

{2d Cir. 206}.

S ~co~.d, t~.e~e carp be ~.o► dxs~u~~ that the questio~a presented i~ ~~is case falls

~vvit~bi~ ~~e scope o~ t1~e Commission's co~.g,-~essional ~na~.d~~e, The T PA ~~.s

e~.acted ~o create a "u~nifot~m regulatory sc~e~rne" for tel~~narl~eting a~.~. other

ca11.i-ng pra~t~ces. 20Q3 ~1~~e~, ~ 8 ACC Rc~. at 14064 ~ 83 (c~i~cussing the TC~A~s

legislature ~isto~y}. Ta ~~at e~.d, Co~.gress aut~.o~x.~ed tl~~ ~'C~ to ~eg~.~ate ~bot~

in~e~stat~ ai d int~as-~a.-~e tele~narl~e~~g a~c~ other calling ~►~ac~ices, a~.d. drrec~ed the

Ca~x~nxss~o~ to promulgate the xegu~atio~.s ~equ~x~red. to a~.p~e~aex~t pits provisxo~as. ~7

~.T.S.~. §~ 22~7(`~}~2}, (~}~1~--~~~. ~`~i~ ~o x~sio~. is the~e~a~e ~vell s~.~.ted to c~ecide

t ie p~ro~e~r ~~~e~~etation of ghat s~at~~e.

Thi~~d, allo~~.ng #~.~ ~a zissxa~ ~o ~.~is~ase a~Ba~t~is pe~xt~o~ fog

~.e~la.~atory r~u.ling will g1~re the a~e~cy a~, o~apo~:~it~ to ac~a~at a~ i~te~~re~atxo~. of

t~a.e ~`~~'A.'s ~~avisxo~s to ~crhich t1~.s ~o~.~ can de~'e~r, t~.e~re~y reduciang the

pa~s~b~I~t~r that this ~o~urt and the Commuisslo~ ~ni~bt ax~a~.y~e oar a~p1y ~i.e ~'~PA in

a~ ~.aco~.sisten~ ~a~er.

Fi~all~r, a1-~ho~gh ~.s lawsuit ~reda~ed B anl~'s a~~~c~.tio~a to ~~.e ag~~cy, ~e

~.as novv as~~d ti e agency ~o clarlf~ the s copy a~ its ~.1es in ~. ma~e~ that ~rnight

v~re1~. xesol~r~ th1~ appeal,

~~
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~~,~e ~.~~~~3~~, a~~~m~n~ ~~f ~~1~~/20~.~, ~,74473~, P~.ge~~ of ~~ ..

;~
'C

r.

~. the end; as this Court has recognized, "~~]ou~t~ should b~ especially

~f

;~

Sal1CltOltS 1.11 C~~f~~l~. to a e~:cie~ t~.a~ a.~e sinaul-taneously ~ontemp~ati~.g the sane~ ~ ~,~
F'.

issues." Eris, 443 F.3d at SS. ",A►. fedexa~. ag~~cy a~.~. a ~..ist~~t coin acre ~.at lake ~ ~-:~_~. ~:.

two trai~.s vtr~all U~a.~elate~. to o~.e a~.othe~~ racing down a~a11e~ ~racl~s towardsY ~
~::~

tie game end,,,. I t is des~xable that the age~c a~.d ~h.e cow go dove the sa~ae~ ~ Y

t~ac1~ altho~ h a~ c~~t~e~ent tines to attaa~ tie statute's ends ~y t~ie~r coordi~a.at~
r::

action." 4~3 F, 3 d. at 92 citx~.g golden Hi rl Paugus~et~ 7'~ibe of Zndiczns v. T~T~eicke~,

39 F.3d 5I, 59 ~2d Ci~r. 1994)).
i

S'

. ~~~ ~~

I~ su~n~ we a e e ~tri~t~i B an1~ that ~~ ~vou~~. 'b e ap~~o~x~iate ~o~r ~1~is C o~~ to ;. -.
Spa ~~.5 a eat ~i~~.~lg tale ~.1S~osi~io~ of ~~e ~3e~~.~g ~etitiori for c~ecla~a~ol~~ ~~ ~

3

j.;~.
v
'LC:

1~u.1111: . ~` T ale o 'er to Star ~C~cee~.~ngs i~ if1cic~e~ta~ ~o ~~.e ~OWe~ .~C~e~e~.~ ~.1~~ ~ ~ ~ ~

L

:.;.

~"~'~1'~l' GO111"~ tC~ CO~1~~~. ~~1~ t~1~~J~S1~10114f ~1.~ C~l~SeS 4~. ~tS C~.00~~~ ~V~l"1t~1 eG0~.0~.~'' {j~
;~~.

~~
i

time aan►.~. effort fog i~s~lf, for co~n.s~~, and. for 1~~xga~.ts," .Landis v. Noah .~me~i~anm a' -:.;.~
Co . 29 9 ~J. S . 24 8 2 54 193 6 . ~~ce t~.e ~`C~ ~.a.s ac~c~es s ed tb~e etition the~ ) ~ ~

a...: -
~ ~~~. f~—.

a gal ~a~. they resume ~a~~'o~~ this Cau~ct ~tri~h the benefit of ~~.e C~~:~m~issian's
~~

~.
~~:
z•

1:

i~.~e ~eta~io~. of ti e TCPA and. its 7~npl~mex~t~~.g xegula~io~s.
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Ca~~ ~.~«~3~~, aa~~meht 97, o~~d~120~.~, 17~~7~~, Page~2 afi ,~~

CC~I~T~LU~IQl~T

phis case should be spayed p~~d~~ag the ~.xs~~sitxo~ of ~at~~'s petition for

~.~c1a.~a~o ~t-u.~i~ , ~"i1.~d. on 1Vlaxch 7, 2016, and ~ovcr pe~.di~g before the ACC iti. CCr~Y g

Doc~.~et ~To, 42-27 $ .

JRespectfully sub~aitte~.,

Jon~.~b.an B . ~ allot
Crene~al ~ou~~el

Davx~.11~I. Gossett
D e~u~ty Gen~~a~. ~Cou~s e1

Jacob I1~S. ~e~~s
.~.ssacia~e Ge~.exa~. Cou~asel

1s/ Sacob 11~~ Le~vvis

~i1~ S . F arel
Co .se1

~ede~ral ~o~~mt~x~icat~io~s
Canlm~i.~sia~

~Tashington, D.~. 2055444
.~~~.1 ~, X016

17
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C~.~e 1~~239~., Doc~~en~ 97~ a~.~a~~~a~.~, ~.7~73~, F~~.g~~~ ~f z~

IN TI-~E U~3ITE~7 STATES CQUR.T QF ~PLALS

F'aR THE

SECOND CIRCUIT

~I'C)I3I? ~. $~~tI~,

PI.,AINTIFF -APPELLANT,

V.

Ir~E~~~E~t~~ E ~~~ GRaug L~~ Arty
INDEPE~TDEI~IC~ ~~TERGY A~~T~~,I'~C~ LLC,

DEFEI'~D.ANTS-.Aa'l'ELLEES .

No. ~. ~~2391

CER.TIFI~ATE ~F C Ol~rIPI.~IANCE

~'u~rs~.ant to the ~equi~~rne~.ts of Fed. ~.. ~4.~p. ~'. 32~a)~7~, I 1~ere~y
r

Gex~tify tha-~ the acco~.pa~.~~g ~x.~e~ ~a~ ~.~s~aan~.~~.ts i~ the ca~tionec~ case

co~.~ai~.s 3, 29 words.

T~zs bxie~` also co~~li~s ,w'it~. t~.e typeface xequ~~r~~ne~t~ of ~e~.. R.

.A~p. ~. 32~a)~5~ a~.~. the ~;ype sty1~ re~u~~re~.e~~s of Fed.. R.. App, p. 32~a~~6}

because this brie~~ias ~bee~. p~e~axed i-~, a ~~opa~io~.all~r spaced typef~.ce u.si~.g

Microsoft 't~TQrd 201.3 ~~.14~~aoi~.t Ti~.es Roman fort,

/s/ Tacab M, Lewis

Jacob 1V1. ~e~tr~.s
Associa~~ ~-ene~cal Cau~se~.
~̀ e~exaX Co~nrn~.nlcatia~.s ~om~n~.ssio~
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~a~e ~.5~~3~~., D~cu~nent 97, ~~-~~~12d~,6, ~.'7~~'~~6, Pag~e2~ ~~ ~~

A~~~.G~.~l~~~
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C~.s~ 2~~2~9~.~ D~cc~men~ ~7, ~~1~~12~1~, 1744?3~, page2~ of ~~

;44~ • 0.~, ,:~,
U~~ •~.

~edera[ Communica~~ans ~omrr~ission News Media tnform~tion 2aZ / 4'~8-x500

~4~4~ ~12~h St~, S~V1/. Interne: ht#p:!lwww,fcc,gov

Vllashingtor~, D~~Cr 2554 
~r~ ~-B$a-ss~-5322

DA 1b~341
Released: ~a~ch 31, 2016

C~1~TS~V1.~R ~►~TD GO''~~i~~IME~TTAL AFFAIRS B~:~AU SEE~~ CO~ZYIIV~NT {)N
PET'ITIOI~I FOR DEC~~►ItA►'TC~~Z'S~' ~TJ.I.rIN~ ~'ILEb ~~' TODD ~. ~.~►~~

~tE GA.itUING ~'~ TCPA' S PR~'~TSION C4NC~PS~TG PREREC ORDER CALLS

CG~ I)ocZ~et No. 42-~27~

Com~.xnent II►ate; Mai 2, 2016
Reply Con~.ment Date: Nay 1'7, z0~.4

~Tith this Public 1~Iot~ce, we see~t co~m.en~ o~ a. pe~it~or~ four dec~axato~r ~cx~g filed by 'odd C,
Bank ~Banl~)I asking tl~e Comm~sszon to clarify ~vvh~the~r a telep~ione lie i~. a home that is used four
busixiess ~u~poses can. be considered a "xesxde~tial" dine under the Telephone Constu~e~• P~`ofieGt~o ~ Act
(TCpA)2 and ~h~ Commission's i-m.~ale~nentY~g ~u1es. The Co~missxon's rules rec~u~re x~ ~er~i~ent part
t~iat a ca~.ler abtaY~. p~i.or e~p:ress co~sen~ from the ca~~ed ~a~r before i~itiati~ag a te~emaxlce~ing eal~ to a
residential telephone I~.e using a~. art~i~xcial or ~re~ecorded voice.3

~3ank is an a~to~ney ~~th a haw practice based in ~ii.s ho~ne,4 'T1~.e te~.ep~a~e uumbe~ that Bank uses
four his business is I~~~ed publicly as both. a business aid a ~esident~a~ numbe~r.s Banl~ as1~s tie
Comm~ssxan to clarify the scope of its ruXes to establish a "b~ight~li~.e" test ghat when a te~epha~.e li:~te ~s

1 See Petztion fog Declarata~y Rulzng to CZa~%~y ~-~te ,Seape of .Ricle 64.12D0(a~ ~2~, CG Doclzet Na. 02 27$, fx~ed by
Todd C, Ba~.c on .Nlar, ?, 2~~ b (Petition).

2 The TCI'.A is codifted as ~47 U.S.C. § 2~7. The Co~n~nissxo~'s implementing rues are cacl~fied as 4? CFA §
64,1200.

3 ~7 CFR § 64,120~(a)(3). ~Te ;note t~iat although t~.e ~e~it~oner cites sec~io~ 64.1200(x){2) of the Commiss~io~.'s
rules iu his pet~tian, he appears to be ~refex~ing #o the current section 64.120~(a}~3), which conce~7as a:t~i~xcY~i or
prerecorded voce calls ~o residential lies, Tl~e Co scion's relevant rule vv'as arnendad and renu~an~bered in
Febxu.ary 20 2, see ,t~Ltres czr~c~Regula~ions Irnplementt'ng the ~"erepho~e Co~sztmer Protection .~4ct of 1991, Cdr
Racket No. 02278, ~tepvrt and U~d~r, 27 FCC I~.ed 1834 ~2012~, aftex ~h~ call a~ issue in the pe~~~oner's underlying
lxtigat~a~, see Peti~`ion Lx. A at 2 ~B at~I~ recezved call at issue om J'an. 17s 2412},

4 .Petttian at 1,

S Id, at 1.
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~~,se ~5~~~~~,, Dac~m~nt ~7, Qq~l~~l~~~.~, ~.744~~~, P~,ge~~ o~ ~8.

~rovi~ed as "res~de~tz~.l" service by #die telephone service pxovi~.erj ~t ~s subject to the Cox ssion's z~u~~s
~~rohibYtin.g ca11s using aa. artificzal or ~re~reco~rded vozce to a "xesxc~e~~ial line,"~

We seel~ comment o.~ whetl~e~t• the Commission should, as a matter of clarifying f1~e stafixte a~.~. its
~ru.Ies, (~~ estabi~sh such abright-line test for ide~t~f~rir~g a "reside~txal ~~ne" under the prohibition against
~.t~consented~to aa11s ~si~g a~ a~~ficial or p.~e-xeco~ded voice, ~2) a~.opt some other b~%ght-lime test ~o
ide~~i~y such Zines, or (3~ ident~f~r some other ~nethod, suc~i as a multi factor a~alys~s, for deter~~g
whether a telep~o~~ line pis a "~t'esz~.en.~.al ~i~e" far proposes o~t~,e a~t~i~Zczall~arerecoxded vo ice ca1~
pro~ibitio~t. ~Te seep comment ox~ which factoxs should be considered by the Co~mi.~s~on were ~.t to
adopt a mt~.t~-factor ap~~roach, We also seek eam~:nent on any o~he~r issues raised i~ t~~ Pet~'tion.

Pu~sua~at to sections 1,415 ~xzd ~ ,A~ 1.9 0~ the ~om~za~zssia~'s ruXes, 47 CF`R ~ § 1,415,1,419,
~te~ested parties nay ~Ie co~n.~na.ents anc~. rep~.~r comments ox~ or ~befoxe the dates indicated on t~i~ first
page of this docurx~.ent, Comments ~a~ be ~.~d us~g t~~ ~om~n~ssxox~'s ~lectrax~ic Commean~ Filing

System (E~FS~. See Electronic Filing of ~ocuxne~.ts i.~ R.ulemaki~.g ~'roceedings, 63 FR. X4121 (1998).

• EI~C~OI11C ~1~.~1•s: Comments may be fi~.ed eXec~xor~ically using t~.e Ir~fernet by accessing
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IN THE UNITED STATES DISTRICT COURT

FOR THE WESTERN DISTRICT OF OKLAHOMA

ROBERT H . BRAVER,
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vs. Case No. CIV-17-383-F

I~TORTHS TAR ALARM SERVICES , LLC,

and YODEL TECHNOZOGIES, LLC,

Defendants .

TRANSCRIPT OF MOTION HEARING
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UNITED STATES DISTRICT JUDGE
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Proceedings recorded by mechanical stenography; transcript

produced by computer-aided transcription.
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(P-ROCEED INGS HAD MARCH 6 , 2 019. )

THE COURT: Good afternoon. We're here in Civil

17-383, Robert Braver v. Northstar Alarm Services and Yodel

Technologies, for a motion hearing.

Counsel will please give your appearances.

MR. CATALANO: Paul Catalano for the plaintiff, Your

Honor. And Mr. Braver is also here with me.

THE COURT: Okay. Thank you.

Don't all talk at once.

MS. ZACHRITZ: Anne Zachritz for Yodel Technologies.

MR. MA.TULA: Brian Macula for Northstar .

MR. FREEZAND: Stephen Freeland, also for Northstar,

Your Honor.

THE COURT: Okay. Thank you.

So that we're all together as to where we stand as wet

speak, I certainly do have the benefit of some -good briefing on

the motion to stay, which is the matter before the Court this

afternoon. I've got the motion to stay at Docket Entry Number

88.

And, now, Yodel -- is that the right pronunciation? Is it

Yodel or Yodel or what?

MS. ZACHRITZ: I believe it's Yodel, Your Honor.

THE COURT: Yodel. Forgive me if I lapse on that.

Yodel filed a motion for joinder, I don't know if that' s

docketed as a motion or not, but if it' s docketed as a motion,

Tracy Thompson, RDR, CR1~
United States Court Reporter

U.S. Courthouse, 200 N.W. 4th St.
Oklahoma City, OK 73102 * 405.609.5505
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then it's granted. I take it simply as being Yodel's joinder,

if you will, self-executing joinder in the motion .

We also have plaintiff's response at Docket Entry Number

96, a reply brief at 97, a supplemental brief at 99, and

plaintiff's supplemental brief at 102, so the matter has been

briefed to a fare-thee-well.

I think I have a pretty decent understanding of how it
1

i eems like sometimes the lon er I stud itshapes up, but t s g y

the more questions I have, which is why I have set the matter

for hearing.

I think perhaps the best way to proceed is for me to

simply invite the defendant to present the motion and I'll ask

my questions as we go.

MR. FREELAND: Thank you, Your Honor. And thank you

for your time this afternoon on this motion . Obviously, it' s

of great importance to my client, Northstar .

As I said, I'm Steve Freeland from the Venable Law Firm

here on Northstar' s behalf .

And one of the things I wanted to address at the outset,

Your Honor, I don't know if this is on your list of questions,

but I want to jump right into it and deal with it at the

outset, which is the reason for why we filed the petition with

the FCC and the instant motion to stay with Your Honor some 21

months after the litigation was filed.

There's no question that there was some delay there, but

Tracy Thompson, RDR, CRR
United States Court Reporter

U.S. Courthouse, 200 N.W. 4th St.
Oklahoma City, OK 73102 * 405.609.5505
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I' d like to explain -- give a little bit more flavor for the

reason for the delay.

So up until Your Konor's ruling certifying the class,

which was on October 15th of last year, this was a case that

was worth about $1,000. The plaintiff, Mr. Braver, alleges

only two calls in his complaint; the TCPA provides for $500 per

call for actual .damages. He's not seeking actual damages so we

assume he's seeking the $500 per call. Up until that point,

the case was worth only about $1,000.

~I'~

After that point, and given the size of the class, the

case became worth potentially over a hundred million dollars.

That' s before trebling under the TCPA.

THE COURT: Whether it was a $1,000 case or a $100

million case, it still would have required me, as it may yet,

to make some rulings that would be of considerable consequence

to the defendants; am I right about that?

MR . FREELAND : Without question, that ' s correct, Your

Honor .

THE COURT: So in my former life, I had some cases

that on paper didn't involve a whole pile of money, but my

client regarded the issues as being of surpassing importance.

Why is this -- why has this not been that case from your

perspective f rom day one ?

MR. FREELAND: Sure, Your Honor.

So my firm didn't get involved in the case until December

Tracy Thompson, RD14, CRR
United States Court Repo rte r

U.S. Courthouse, 200 N.W. 4th St.
Oklahoma City, OK 73102 * 405.609.5505
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of last year. I'm not sure what the strategy calls were by

prior counsel in the case. I do know that up until that point,

and as Your Honor points out in the order certifying the class,

my client, Northst ar, didn't make any other calls at issue

here, and so the only way that my client could be held liable

is under vicarious liability theory through principal-agent.

Again, I'm just guessing here, but one of the things prior

counsel may have considered is there's a lot of cost that goes

into filing a petition with the FCC and then submitting

comments with the FCC and then submitting reply comments, which

~, I can talk about a little bit more specifically here in a

I~' second and the ma have said ou know we've of a oodY Y ~ Y ~ g g

vicarious liability case, we can just proceed on that. You

know, since the case is only worth $1,000, why incur tens of

thousands of dollars to go to the FCC if there isn't that much

exposure.

Obzriously, after Your Honor certified the Class, that all

changed. And when we came in on December 6, 2018, is when my

firm noticed an appearance in the case; that was right in the

middle of prior counsel petitioning the Tenth Circuit for an

interlocutory appeal of Your Honor's class certification

ruling. And while prior counsel fought hard there, they lost.

And the Tenth Circuit came down -- I believe it was

December 13th -- denying Northstar's petition for interlocutory

review of Your Honor's certification order.

Tracy Thompson, RDR, CRR
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Thereafter, my firm prepared the petition for expedited

declaratory ruling to file with the FCC. We worked over the

holidays to finalize it. We filed it on January 2nd. We moved

for a stay in this Court on January 3rd.

And, you know, not long after that, the federal government

shut down and I think it was shut down for about 34 days, and

the FCC, almost immediately upon reopening, put out its notice

for public comment on February 13th of this year . And we filed

that notice of supplemental authority that Your Honor

referenced earlier alerting the Court that that happened.

And as it stands right now, Your Honor, 11 days f rom now

is when comments may be filed with the FCC on Northstar's

petition . And that' s not dust co~lments from Northstar, but

Plaintiff Braver can submit comments as well.

And then, really', I'm getting into sort of the standard

for primary jurisdiction in the Tenth Circuit. One of the

considerations under the Tenth Circuit's decision in TON

Services, is is there a need for uniformity in an industry or

in an area that a federal agency has been delegated authority

to regulate. This is one of those areas.

I don't think there's any question that the issue before

Your Honor about whether the calls -- the technology used to

place the calls at issue in this case, whether that's covered

by the TCPA or not is a question of first impression .

And not one of the cases -- and I believe this is

Tracy Thompson, RDR, CRR
United States Court Reporter ~,
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correct -- not one of the Cases that we cite or that plaintiff

Cites has ever dealt with that question on the merits. It s

the first time that it's come up.

THE COURT : What particular -- and if you would, do

your best to speak a little more slowly.

MR. FREELAND: Sure.

THE COURT : But what particular facet of the calls or

the sound that the recipient of the Call hears that makes it a

question of first impression under the -- or within the ambit

of the phrase "artificial or prerecorded voice to deliver a

message"?

What particular -- this is probably -- I'm probably rising

~~
to the bait dust a little bit and this may not be necessary for

me to get into this afternoon, but that does pique my

curiosity.

MR. FREELAND: Absolutely, Your Honor.

So the plaintiffs present a very simplistic view of it,

which is soundboard calls play snippets of prerecorded

messages, therefore, under the plain meaning of the statute,

it's an artificial or prerecorded voice to deliver a message.

We are of a contrary view, as we lay out in the brief and

in our petition that we filed with the FCC, which is that it' s

a message . Well, soundboard doesn't deliver....... a message, it

delivers multiple messages.

And in light of the FCC's recent holdings and other

Tracy Thomson, RDR, CRR
United States Court Reporter
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rulings about the level of human involvement that is involved

in telecommunications technology, not in this space, but in

connection with what's called the auto-dialer provisions of the

TCPA, and that's where, you know, you have a system that just

generates random and sequential numbers and dials them without

any human involvement, the FCC has been recently coming closer

to saying where there's more human involvement involved, then

it's less likely to be an auto dialer.

The same is true here, Your Honor. Because there is a

human being, a live agent, that is behind the calls that are

being made with the soundboard technology and that agent gets

to select and determine which snippets will be played to the

person on the other end of the phone so that in many instances,

if not most or all instances, the person on the other end of

the phone doesn't even know they're speaking to -- you know,

I, speaking to a prerecorded message, because that's the way the

system is designed, to make it seem as if they are speaking

with a live human, but that' s the type of thing that we

believe, in addition to the other arguments we make, takes this

outside of what that undefined term is in the TCPA of an

"artificial or prerecorded voice . to deliver a message . "

And in addition to that, Your Honor -- and we t alk about

this in our papers -- the Supreme Court in the Mims decision

talked about Senator Hollings very vigorous statement on the

floor of Congress leading up to the passage of the 1991 act

Tracy Thompson, RDR, CRIZ
United States Court Reporter
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about the types of calls that the TCPA was designed to target.

And these are calls that, you know, wake us up in the middle of

; the night, interrupt our dinner, et cetera.

And one of the things that comes out of the legislative

history that we point out in the briefing, when it comes to the

prerecorded nature of a call, is, you know, they deprive the

person on the other end of the phone the opportunity to slam

the phone down in frustration so that the person that called

them understands how upset they are that their privacy was

invaded. That isn't true at all for soundboard calls.

THE COURT: You've gone probably far enough down that

road and Z do appreciate your answer to my question.

Next question : If I do stay the case, how long should I

~ stay it?

MR . FREELAND : Your Konor -- and I anticipated that

question, as well. What I would recommend -- and this is with

respect to the plaintiff's indefiniteness argument, which, you

know, it is a concern, but it's not something that cannot be

dealt with by Your Honor.

Just as Judge Leonard did in the Cox case, you could have

us come back three months, six months, from now and provide

Your Honor with a status report for where things stand with the

FCC. And if the circumstances change, then maybe we would even

agree to lift the stay, or if plaintiff wanted to seek lifting

the stay, then they could file papers with Your Honor and we

Tracy Thompson, RDR, CRR
United States Court Reporter
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I~' -- ' i ussion inBut given and I know that there s some d sc

the papers about likely indefiniteness and there's some cases

that are cited, where we are in this case, Judge, the conduct

that's challenged in the complaint long ago ceased, so there's

no ongoing harm.

And, in fact, because my client didn't even make the

calls, we're certainly not using Yodel to make any calls right

now, or Yodel to make any calls right now, so there isn't

really any exigency to sort of rush this thing along without

the benefit of the FCC's declaratory ruling on what we believe

is a dispositive issue, because if we're right, the case is

over as to all defendants. If we're wrong, we Can pick the

case back up and then we can argue about vicarious liability

for Northstar .

So that's a long-winded way of not answering Your Honor's

question, but I think that it would be, for lack of a better

term, an indefinite stay but with periodic status reports

coming back to Your Honor to let you know how things are

proceeding.

THE COURT: What's the next stop after the FCC? The

DC Circuit?

MR. FREELAND: It would be the DC Circuit if one of

the commentors chose to appeal whatever the ruling may be from

the FCC, that's correct, Your Honor.

Tracy Thomson, RDR, ~'RR
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THE COURT : Well, this -- and correct me if I ' m

wrong -- this strikes me as an issue that's not only important

to the defendants in this case, it' s important to a fair number

of other companies and consumers and probably consumer

organizations, somebody is going to be pretty steamed when and

if the FCC makes their determination; am I right about that?

MR. FREELAND: You're correct, Your Honor.

III' THE COURT: And the 're oin to be steamed enou h toY g g g

take it to the circuit.

MR. FREELAND: Very likely, Your Honor. Very likely.

THE COURT: So that's in the mix.

And Z hate to hang my hat too firmly on this hook, because

it' s -- it could always be a pretext for denying a stay, but

I'd have to say I probably have in common with a few hundred

other district judges a general desire, at least, to avoid

hitching my docket to somebody else's docket, especially what

we in thi s part o f the country think o f as the docket o f an

administrative agency with proceedings that could go on for a

very long time. That's a serious concern. It really is.

This case -- and in this case, dispositive motions are due

in about 60 -- almost exactly 60 days.

MR. FREELAND: May 8th, Your Honor, correct.

THE COURT: Which means you're likely to have some

rulings on the merits somewhere in the neighborhood of mid

summer. The case is on the November docket and the -- there
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sits the Tenth Circuit. You can probably get this case to the
i

Tenth Czrcult faster than you can get it from the FCC to the DC

Circuit.

MR. FREELAND: There is a chance of that, Your Honor,

and that's one of the things that Mr. Braver points out, quite

frankly, in his briefing is that we don't have a crystal ball

and we don't know how long the FCC proceeding is going to take.

THE COURT : And, of course, that presumes that you

would be the party appealing from this Court . For all we know,

Mr . Braver is going to be the appealing party .

MR. FREELAND: That's correct, Your Honor.

THE COURT: Okay. You may continue.

MR . FREELAND : And so, Your Honor, on that point --

and this is one of the things, again, coming back to the Tenth

Circuit's decision in TON Services, which as Your Honor quite

frankly pointed out, there's going to be a lot of other people

other than the parties before Your Honor here today that are

going to submit comments to the FCC.

And that's one of the factors that the Tenth Circuit

points out is the need for uniformity on an issue across the

board, so not dust in the Western District or even in the Tenth

Circuit, but something that applies across the board.

And, again, from our perspective, we know what' s at stake

here potentially, in the event that Your Honor, you know, were

to agree with Mr. Braver, given the liability that we`re
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looking at here potentially, that's why we believe that the FCC

in the first instance, which is the agency -- and Mr. Braver

doesn't challenge this -- the agency that has the authority to

interpret the TCPA at least be given a chance to tell us what

it thinks on a diapositive issue in this case.

THE COURT: Well, I -- as I understand it, what you

seek at the FCC is not a formal regulatory exemption, but an

interpretation .

MR. FREEZAND: Correct, Your Honor.

THE COURT : And interpretation, at least since the

1930s, if not before, interpreting federal regulatory

legislation has been, in effect, day to day, a joint

responsibility of the third branch, operating under Article III

and the administrative agencies .

And the question before the Court today is whether there

is a good reason for this third-branch entity, if you will, a

federal district court, to enter what for all practical

purposes would probably be, at a minimum, an indefinite stay

and perhaps a long stay, while another entity, namely the FCC,

ponders an issue that could be teed up in front of this Court

in 60 days. That's a concern.

MR. FREELAND: Agree, Your Honor.

And the one thing I can sayr to give the Court I hope some

comfort , i s that we ' ve had a change in the administration and

there's now the commission, which is now chaired by Ajit Pai,

Tracy Thom~so~, RDR, CRR
United States Court Reporter

U.S. Courthouse, 200 N.Wo 4th St.
Oklahoma City, OK 73102 * 405.609.5505



15

1

2

3

4

5

6

7

8

9

l0

11

12

13

14

15

16

1~

18

19

20

21

22

23

24

25

along with Commissioner O'Reilly, have made it a point -- and I

can' t recall whether thi s i s pointed out in our briefing, I

~ ,
apologize if it s not -- but they have made it a point to act

quickly even more recently on issues under the TCPA.

For example --

THE COURT: Let me have a little fun with you.

Suppose they want to go your way, why wouldn't they

consider it to be really necessary to wait until after the 2020

election to do that?

MR. FREELAND: Well, I'm not sure, Your Honor -- not

to get too political, but I'm not sure they would want to do

that because it's an all-Republican commission and they have

been moving things along since the administration has switched.

THE COURT: Okay. Well, I -- okay, go ahead.

MR. FREELAND: And, again, just coming back more

recently, there was an issue under the -- we talk a little bit

about the DC Circuit's ruling in what's known as the ACA Case,

and that was where the DC Circuit basically told the FCC more

pointedly -- the prior administration of the FCC -- that you

got a lot of things really wrong in this big order that you

entered back in 2015.

The current FCC acted promptly on that . In particular,

there was a question about whether or not liability for calling

a reassigned number -- so this is where, for example, an

advertiser has what it believes to be the right phone number of
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a customer and it calls that customer with a telemarketing

message or it uses an automatic telephone dialing system to

text or call that customer, believing that it had consent to

call.

Now, under the old rule that the DC Circuit set aside, you

got what was called "one freebie, " which is, you know, you make

that and then everything after that call, that initial first

call, is a liability call.

The DC Circuit said that rule doesn't work because it

doesn't make any sense, it's not reasoned agency

decision-making.

The FCC acted promptly on that, sent out a notice saying

we need some comments on a new assigned number rule, and then

it was some months after that, 1 think it was about 11 months

after that, it could have been less, I can't recall off memory,

they issued that ruling on -- and provided us a new reassigned

number rule.

In connection with the announcement of that rule, which

happened, I think, back in December of last year, Commissioner

O'Reilly said, in a public statement, I'm voting for this new

assigned number rule because it makes sense but also because

I've been promised by the chairman that there will be an

overhaul of major provisions in the TCPA coming soon.

And so that statement by Commissioner O'Reilly, coupled

with how quickly the FCC acted, even after the government
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shut down, to put our petition out for notice, we think does

II' show some evidence that the commission is oin to rom tlg g p p Y

move this along.

And, again, Your Honor is absolutely right . If we win,

then Plaintiff Braver, or the other folks that submit comments

on the consumer side, they~may take it up to the DC Circuit.

If we lose, we may take it up to the DC Circuit.

But, you know, at a minimum, we think, in light of the

cases that we cite to Your Konor, that we should give the FCC a

chance to tell us what it thinks before, you know, moving this

case into the merits.

And, again, we can Come back to Your Honor with status

reports periodically in, you know, whatever time frame Your

Honor would like, to report on where we are with the FCC.

THE COURT: Thank you.

MR. FREELAND: And then just a couple final notes,

Your Honor.

There was -- and this is consistent with Your Honor's line

of questioning here. On page 17 of Mr. Braver's opposition

brief , and that ' s ECF Number 9 6 -- I ' 11 wait f or Your Honor to

get that .

THE COURT: All right. I'm there.

MR. FREELAND: There's a citation, Your Honor, to a

petition filed by soundboard -- a soundboard company called

Call Assistant and Mr. Braver makes the argument from that that
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the FCC, eight years later, hasn't ruled on that petition.

And, Your Honor, I do apologi z e f or not addressing thi s in

our reply brief, but we did some digging in advance of today' s

~~, hearing, there is a reason that the FCC never ruled on that
I~ r

request and that s because it was withdrawn by Call Assistant .

And I have the withdrawal paper here, Your Honor. If you

would like me to hand it up, I'm happy to do so. I'll leave

that up to Your Honor.

THE COURT: Well, have you provided a copy to

Counsel?

MR. FREEZAND: Yes, I have an extra copy right here.

THE COURT: Well, give a copy to counsel and they can

be looking it over before I hear from counsel and then we'll

take it one step at a time .

MR. FREELAND: Would Your Honor like me to hand a

~ copy up ?

THE COURT: Please give a copy to the clerk.

MR . FREELAND : And then, Your Honor, just one final

co~lment .

I don't know -- this didn't come up in Your Honor's

questions, but I just wanted to make sure that we closed the

loop on this. There's been a lot of discussion by Mr. Braver

in the brief about a letter from Lois Greisman of the Federal

Trade Commission that was issued in November of 2016. And Z

dust want to give a little bit more flavor as to what's going
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The Federal Trade Commission has what's -- has promulgated

what's known as the Telemarketing Sales Rule. That's not the

TCPA . It was not promulgated under the TCPA .

Now, it doe s have s ome language in it that s ays thou shalt

not make prerecorded Calls to consumers with advertising

'~, messages, etc . , without having prior express consent, so there

I'
are some similarities between the Telemarketing Sales Rule, or

what' s colloquially known as the TSR, and the TCPA.

However, the FTC Telemarketing Sales Rule is really geared

towards the substance -- the substance of what an advertiser

needs to communicate to a consumer.

So it contains things like thou shalt not commit fraud

over the telephone to a Consumer. If you're going to sign a

consumer up for a subscription plan for anything, you've got to

disclose how much it costs, when they're going to be billed,

how they can cancel.

So it's really -- and this is at 16 CFR 310, Your Honor,

is where the Telemarketing Sales Rule is located. It's really

geared towards everything that needs to happen after the call

is picked up, by and large.

The TCPA, on the other hand, deal s with the

telecommunications equipment that's used to make th.e call and

it deals with sort of other -- the other mechanical things that

equipment needs to have or not have in order to be covered
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within its ambit.

That statute, pursuant to 47 USC 227, which is the

Telephone Consumer Protection Act, that statute is exclusively

within the prouince of the FCC. And so Ms. Greisman's letter

~, from November of 2016, it doesn't have any bearing on its face

'~ t o what the TCPA s ays .

Now, Plaintiff Braver is absolutely correct that Congress

has admonished the FTC and the FCC, saying you guys need to be

consistent, where the TSR and the TCPA overlap, you guys need

to be consistent. There's no question that Congress has

directed them to do that .

But here is the problem with Mr. Braver's argument, as we

pointed out in our reply brief: The FTC itself doesn't

consider the letter that Mr. Braver cites to be binding on the

agency or even final agency action.

In fact, after that letter was issued, the Soundboard

Association, which is a trade association representing members

of the soundboard community that either develop and license

soundboard technology or use soundboard technology in

connection with either telemarketing or customer service, filed

a challenge in the DC District Court against the FTC under the

Administrative P rocedure Act s aging that it was f final agency

action and that it was an about-face and a change in the

regulation in the Telemarketing Sales Rule without the

requisite notice and comment being done under the APA.
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As we pointed out in our reply brief, Your Honor, the FTC

came in and said: What are you talking about, that was from a

low-level staff attorney, that' s not final agency action,

that ' s not di spo s it ive and it ' s not binding on us .

And so that went up -- the DC District Court Judge Mehta

agreed with the FTC, said it wasn't final agency action. It

... went up to the DC Circuit; DC Circuit said it's not final

agency action, Soundboard Association, you lose .

Soundboard Association then petitioned the Supreme Court

for certiori . And after briefing was closed in this case, Your

Honor, the FTC filed its response brief with the Supreme Court .

And, again, I have an extra copy for counsel and I can

hand it to up Your Honor. I just wanted to point out a couple

of specific provisions in it .

Permission to approach, Your Honor?

THE COURT: Surely.

MR. FREELAND : And so, Your Honor, on page 11 of the

FTC's brief -- and we've gone ahead and highlighted that for

.Your Honor -- the FTC doesn't mince any words talking about the

letter that Plaintiff Braver relies upon.

"The 2016 letter at issue here by contrast is an advisory

opinion not from the commission but from FTC staff."

And then if that wasn't clear enough, Your Honor, if we

turn over to page l2, the FTC really drives the point home,

where they say, indeed, the agency has not even spoken its
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first word on the matter, since the commission has never opined

on the applicability of the TSR anti-robo call position to

soundboard technology.

And so in our view, Your Honor, we think this closes the

loop on this discussion about the FTC letter that Mr. Braver

cites.

And then just one final point, Your Honor. Even assuming

that they are correct, that this 2016 letter from the FTC has

some import on how Your Honor or the FCC would interpret the

language in the TCPA governing prerecorded messages and whether

it applies to soundboard technology, the Calls at issue in this

case were made before that 2016 letter was issued.

The calls in this Case were placed after an earlier letter

by the same FTC staf f attorney f rom 2 0 0 9 that concluded that

soundboard calls are not preordered message calls under the

Telemarketing Sales Rule.

So it ' s one of those things that if they're right, we

still win, but we don't believe that they are right.

And with that , Your Honor, we thank the Court f or it s

time, of course . Happy to answer any questions and we will

respectfully ask the motion be granted.

THE COURT: Thank you. I may well have some more

questions, but I'll hear from the plaintiff .

MR. FREELAND: Thank you, Your Honor.

MR. CATALANO: Paul Catalano for the plaintiff, Your
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Honor.

We would respectfully ask that the Court not stay this

action . And there' s a variety of reasons for it that we've

briefed . I ' m happy to answer any questions .

But on a Couple of specific points to lead off with, this

, issue that they've raised here is not something that just came

to them in the last few months.

In their original answers at Docket 2l and Docket 30, page

7 and page 4 respectively, both defendants first claimed that

the technology used here was not subject to the TCPA.

They reiterated this idea in their -- in the joint status

report on Docket 31 at pages 4 and 5.

And then they really argued it fairly vehemently in their

opposition to the class certification in Docket 57, pages 11

and 12 .

This has been an issue that has been out there from day

one for these defendants . This idea that somehow the

soundboard -- the use of soundboard technology is taking it out

of the TCPA's ambit to regulate pre -- calls initiated with a

prerecorded message, and yet they waited.

Now, counsel has made the argument your Certification

changed the value of this case and that no further individuals

are being harmed because Northstar is no longer involved in any

kinds of telemarketing and certainly not using Yodel any

longer.
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But Yodel --

THE COURT: Excuse me. And forgive the interruption.

Speaking of Yodel, Ms . ZaChritz, I didn't mean to cut you

'~ off, in case you wanted to be heard in support of the motion .

MS. ZACHRITZ: No, Your Honor, we concur with

Northstar' s position .

THE COURT: Okay. Thank you.

Counsel, you may continue.

MR . CATALANO : I ' m sorry, Z need to f ind my train of '

thought .

THE COURT: Wait until you're 71 years old, that's

~ when it really --

MR. CATALANO: So they waited -- their argument was

that, in part, that the certification changed the value of the

case and, in part, that no one is being harmed at this time by

Continued conduct because Northstar is no longer using Yodel,

no longer involved in telemarketing.

But Yodel is. Yodel's entire business model, from

everything they advertise on their Web site, is the use of this

soundboard technology.

People are continuing to get calls from Yodel, not

necessarily related to Northstar at this time, but from any

other client that wanted to hi.~e them on using this soundboard

technology all over the country. It's not -- it's not a thing

that has stopped.
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And we have from the beginning asked for an injunction on

the very behavior that they are addressing, so -- which is part

of the relief that ' s available under the TCPA Act .

So as Your Honor commented, there's more here than just

the dollar value as far as what is happening. The relief

requested here is going to be very significant for Yodel if it

loses. Its entire business model may be gone.

But they waited. They waited until 21 months in and

adverse decisions against them and then said now we're going to

raise primary jurisdiction and take an issue to the FCC.

And it i s our premise in the brie f that they l~.ave waived

this argument, Your Honor.

THE COURT : Well, the time factor probably is a

consideration. In all candor, I'm going to have to tell you

that I'm not prepared to conclude that there is a waiver in the

strict sense, but I do hear you on the time factor . The fact

that I'm having difficulty concluding that there was a waiver

does not mean that the time factor isn't in the mix, and --

because it certainly is, under Rule 1 of the Federal Rules of

Civil Procedure, it's in the mix every day.

And so I understand your basic point. Whether I come out

with a hard waiver ruling is doubtful. But all that means is

we go to the -- if you will, the merits of the primary

jurisdiction argument.

And let me frame that for you just a little bit.
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MR. CATALANO: Certainly.

THE COURT : Here I sit in flyover country, in

Washington, DC, we've got some commissioners and some staff

that are steeped in these regulatory issues, they've got a

nationwide view, if you will, of how all this shapes up, they

work every day with this legislation and the regulations, the

administrative history, to say nothing of the commercial

history and the legislature history -- all of that could make a

federal district judge feel kind of small in the grand scheme

of things, when we have people in Washington who are paid to

really be up to snuff on this. That is kind of a horseback

summary of much of the defendant ' s argument and that ' s what I

really need you to address.

MR . CATALANO : Well, Your Konor, I think that your

own opinion in the Sierra Club case, I believe that was yours,

kind of really sums up when primary jurisdiction really

matters .

All right. In that case, there was a determination of how

scientific evidence needed to be weighed. There was a broad

s cope .

And I will admit that I was an English major and then on

~~
i to law school, with some teaching In between. To try and -- zf

Z were to be a judge, the things that were in front of the

Court in Sierra Club were well beyond my cognizance, and I

don't know very many judges in my experience that spent tons of
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time doing geology and chemistry and things probably at issue

that you would need for that case .

Here, that's not what we're dealing with. We're dealing

with the meaning of a very, very simple word, "prerecorded. "

Unlike many words in the English language, there's not a whole

lot of ways to interpret that word. I don't need a specialist

'~ somewhere to define what "prerecorded" is .

They talk about the idea that, well, we have this

technology that isn't just prerecorded because you have all --

it's not automated because there's a person sitting behind it,

but the express language of the statute doesn't address an

automated prerecorded call. In fact, it does the exact

opposite.

In the statute in question for our case, which involves

residential telephone numbers, there is absolutely no mention

of automation . It is the initiation of a call -- of any call

using a -- an artificial or prerecorded voice to deliver a

message. There's nowhere in there that says the initiation had

to have any kind of automation to it.

And if you go up a section, to the portion that deals with

prerecorded Calls to cell phone numbers, it also says that it's

a violation to use an AIDS or --

THE COURT: A what?

MR. CATALANO: An AIDS, an automated telephone

dialing system, or a prerecorded message.
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It does that disjunctive. You don't have to be automated

even in a cell phone call for it to be a prerecorded message.

The issue is was the call initiated with a prerecorded voice to

I' eliver a mesa e. And that is clearl what the evidence shows~, d g y

happened in this case.

They freely admit that they hired voice actors to record

messages that were then played zn snippets. There's no

argument that the first thing that a consumer heard upon

answering their phone was an initial recording prepared for

that purpose .

What happens after that initiation, all of this

non-automation, we can respond to what you're doing, is not

addressed in the TCPA.

The TCPA ~riolation happened right at the beginning, at

initiation . An initiation of a call using a prerecorded voice

is extremely -- is simple -- it's all simple English language

definitions .

And they may -- they may have talked on the floor and they

did talk on the floor of the Senate about automation, but when

they passed the language of this section they didn't address

automation, they addressed prerecorded and initiation of the

call. And that is very significant because the FCC, even if

they take this on, cannot interpret away the plain language of

the statute .

THE COURT: Okay, let me interrupt there.
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Mr. Freeland, when you're back up, I'll need you to

specifically address this, if you will, this simplicity

argument, because simplicity versus complexity is I think in

play in terms of how apt I should be to recognize primary

jurisdiction and the FCC.

So I'll need you to address this simplicity argument, and

in that connection, I'll invite you to tell me about, as an

example, what materials you might lay before the FCC to support

your case that they would inherently be better equipped to

evaluate than a federal district fudge would be, given what

Mr. Catalano says is the simplicity of the issue.

Forgive the second interruption, Mr. Catalano. You may

continue.

MR. CATALANO: That`s all right.

And the -- I mean, for us, that is the bulk of what is

going on here. The bulk of the -- the question before this

Court is, the primary jurisdiction required that the

specialization of the FCC was necessary to determine a factual

situation. The case law is very clear that the factual issues

are what the Court might be needing help from the FCC on.

Now, all of the cases where they've granted stays, all --

even within the FCC, they all hinge on some ideas that were not

so Clear to the courts. What is an automated telephone dialing

system? Does this technology have the capacity to do these

things? How does this technology work?
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zt doesn't -- it -- whether or not it has those things is

a -- is a technical question that the FCC is best equipped to

answer.

What it meant to make a call, whether that would include

the text messaging technology or not, was a question that, you

know, the courts relied on the FCC to make a determination on,

whether text messaging was a call versus the standard version

of calls pre-smartphones. They were much more technical

issues.

Here, it doesn't matter if the technology is using a

modern-day WAV file or some other digital means on a computer

or if they were using an old school phonograph with a needle

and were playing a recording, either way, it ' s a prerecorded

voice, nothing has changed between Technology A and Technology

B as to whether anything was prerecorded.

All of the changes that they're talking about, all of the

things that they talk about that they believe makes this a

complicated issue that the FCC should rule on, all occurs after

they've initiated that call, all occurs when a question is

asked somewhere down the line. And those things are all

post-initiation. The initiation of the call with the

prerecorded voice already happened.

They also make the argument --

THE COURT : Let me interrupt before you go on to your

next point .
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', MR. CATALANO: Sure.

THE COURT: And this question -- I would ask you to

understand this question to be put regardless of which way the

FCC might rule on the pending matter when it rules.

Is this Court bound by that ruling? It might rule your

way, it might not .

MR. CATALANO: Your Honor, the Court would have the

opportunity to look at it through the eye of Chevron and

determine if the FCC made a ruling that interprets the plain

language of the statute in a way different than what Congress

intended. There's still room for that.

THE COURT: I think the defendants cite some cases --

there's I think maybe two district Court cases and one circuit

court case that would suggest there's -- that I'm just flat

bound, it ' s not a Chevron deference thing, I ' m bound . I could

be mistaken about that, but --

MR. CATALANO: I believe that Chevron deference to

the final Court ruling is still applicable. They are not --

and we cited the case law along those lines, I believe, in our

brief . ~ They are not a -- they are not allowed to make a rule

or a decision that is in express contradiction to the language

-- to the clear language of the statute.

If the language is not ambiguous, they have no room to

interpret it in a manner as they choose. That is exactly what

arbitrary and capriciousness is about when they're overturning
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. .

There's plenty of precedent for the idea that a court can

look at this ruling and say you went somewhere that you didn't

get authority from Congress to go by going against their -- the

express language of the statute. 1s that going to be an

appealable issue, whether or not you abused your discretion or

you -- your interpretation was correct? Certainly.

There's lots of different ways that this case is likely to

end up in front of the Tenth Circuit or the DC Circuit when

it's all said and done. I'll admit that. There's -- but it's

~~~ not without -- the f act that it ' s going -- it ' s 1 ike ly t o be

appealed doesn't change the fact that the express language of

the statute does not address any of the things that they're

asking the FCC to rule on.

They make a lot of noise about the use of singular, that

if -- because the statute says "a" prerecorded voice and "a"

message, that the fact that we used multiple prerecorded

messages makes what we're doing okay, the case law they cite to

to support that all addressed the idea that there were -- the

case -- the statute said that there had to be several or

multiple occurrences for -- and a pattern -- I want to say it

was the Fair Labor Standards Act -- for treating someone as a

non-exempt employee, that a single event treating them as a

non-exempt employee did not change the nature of the
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employment, and so multiple was required to breach the statute.

Here, the use of "a, " and if you've used ten messages,

you've used one message, "a" prerecorded message violates the

statute if it was used to initiate the call.

The second issue that we take with their use of a singular

is, it's singular as to prerecorded voice --

THE COURT: Okay. Now you're really getting into the

weeds on the underlying merits on the matter, and the question

that was pending, which I -- well, one of my questions you have

not answered, namely, are you going to be bound either way?

But the main question that was pending went to the question of

simplicity versus complexity of the issue before the FCC, and

so there' s no need, really, for either one of you to dwell at

great length on the merits of what either I or the FCC might --

MR. CATALANO: Can I make just one comment on this

~ issue, Your Honor?

THE COURT: Sure.

MR. CATALANO: A -- if their reading of the singular

being that import ant in the statute is correct, another way

around obligations under the TCPA, where it says "a prerecorded

voice," would be to have two people or more in the initial

prerecorded message, because now you've used two or more

prerecorded voices and all of a sudden you are not "a"

prerecorded voice, and that would take it outside of the TCPA.

And that kind of emphasis on the singular here, that one
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voice, one message, versus two voices or multiple messages, is

not what the TCPA intended in its use of "singular."

One violation, one initiation of a call with a prerecorded

voice and -- to deliver a message is sufficient. Everything

that happens after that doesn't matter . The violation' s

THE COURT : Bottle that up for me for this courtroom

maybe in June or July, if I deny the stay, and that, of course,

is the question before the Court today .

One -- another matter that I'm going to invite

Mr. Freeland to address, as well as you -- and I think I know

what your answer on this is going to be -- I'm a little

concerned -- tell me -- and the reason I want to hear about

this is I'm a little concerned about effectiveness of class

action notice if this matter sits for two years, with people on

the move .

Tell me just a little bit about your class member

identification protocol . Ifthat' s not -- if that' s not likely

to be a huge problem, then that's one thing. But if it is, it

may be in the mix.

Tell me about your class member identification, protocol.

II' MR. CATALANO. Yodel had records that were produced

III ,
in this matter; it's a pretty voluminous file. We haven't yet

figured out how we're going to present it to the Court because

it's such a large file. That contained the name, address and
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phone number of all of the different people that were in this

call list. And these were residential -- these were

residential phones in -- of homeowners who would be -- might be

interested in an alarm system. That was who they were Zooking

to reach.

And so the -- we are going to use that list initially to

identify and send notice based on the addresses that Yodel had

for the people that they called.

But as our expert testified in the class certification

hearing, there is -- and Z'm going from memory here, sir, and I

apologize if I don't exactly have the testimony correct, but I

want to say he said there was a 5 percent per year average

where people in that kind of situation would have changed

addresses, will have moved.

And so the longer this sits out there, the calls were made

in 2016, so we've already got, you know, somewhere in the

average of a 15 percent drift on whether people are going to

still be at those addresses, and that's going to continue to

get worse, not better, the longer this case -- the longer we

wait to provide notice.

So we think that is part of the prejudice to the class, is

that getting them notice of their representation in this matter

is an issue, that the longer this takes to get to a decision

and to give notice and to get the claims processed, assuming

there' s a verdict in our favor, started and Completed once
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there is a judgment or a settlement and there's money out there

to pay the class.

THE COURT: One other question while I've got you

diverted f rom your intended argument .

Mr. Freeland has commented in some detail as to the

reasons tl~.at, at least arguably, point in the direction that

the FCC wants -- has perhaps a more-than-ordinary inclination

to move on this and he has sought to allay my concerns that --

I~ m it could s it there f orconsistent with conventional wisdo ,

years.

I'll need you to address that as best you can.

MR. CATALANO: So a great example, Your Honor, is the

Bank case that they cite. The Second Circuit had an issue in

front of it that the FCC itself went to the Second Circuit and

said, hey, stay this so that we can make a decision on what

this term means. And that was done -- let me check my notes.

THE COURT: Now, this is which case?

MR. CATALANO: Bank is the gentleman's first name,

the plaintiff ' s first name, Your Honor . Todd Bank .

THE COURT: Okay. Go ahead. Go ahead.

MR. CATALANO: Bank v. Independent Energy is the

case, Your Honor .

In 2016, the FCC asked the Second Circuit to stay any

action in that case while it made a ruling on a petition that

was before it . It hasn't ruled yet .
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They may still be very interested in moving quickly

according -- as Mr. Freeland says, but three years later, they

~'' haven't ruled on a case that the FCC insti ated he sta itg ~ Y~ Y

so we can do something. And directly under the TCPA.

The new administration has not Come f orward~ and s aid, hey,

we're going to do something about this now -- the old

administration sat on their heels, but we're going to be

different, we're going to get this decided, that isn't the case

here.

They -- even though they instigated, they requested that

it be stayed so they can make a decision, three years later

there is no decision. And there's no -- there's no clarity,

there' s no certainty, certainly, that they're going to make a

quick decision on anything related to this soundboard

technology.

The -- you know, they address the idea that in Call

Assistant, the request was withdrawn . But one of the factors

here, though, is within consideration of whether to give

primary jurisdiction is whether an issue was in the knowledge

of the FCC.

And, you know, going all the way back to -- to 2002, I

believe, when the petition was initially filed in that case

about soundboard technology, and 11 years later, with no

decision made, they withdrew it.

But the idea that someone -- that there may be some
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question about whether soundboard technology was already placed

in front of the FCC once and they have not made a decision one

way or the other on that issue, the -- Mr. Freeland made much

too about the letter by the FCC. And we agree that that letter

is not a binding letter. The 2016 letter and the 2006 letter,

neither one of them was a binding decision and neither one of

them is directly related to the FCC .

That didn't change defendant' s decision to rely on that

letter when they responded to Mr. Braver's initial complaint to

say we're fine because the FTC says we are.

But what ' s most s igni f Kant about that letter i s that in

i ion and the 2016 decisionthe ten years between the 2 0 0 6 dec s

countless complaints and a pile of evidence was apparently

amassed that said soundboard technology is not this great thing

that was presented to us in 2 0 0 6 to get us to decide that the

soundboard technology is not fit under the Telemarketing Sales

Rule.

That same evidence is going to be there for the FCC here,

that the soundboard technology that they -- the way they

describe it in their brief, in their petition to the FCC, is

very, very similar to the way it was described in 2006.

And what's being discovered is, like here, it's not being

used in that manner. Here we have Yodel contracting people in

India, who its CEO testified did not even have to speak English

to press buttons and interact with the consumers.
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It is not -- it may be possible that there will be a

seamless interaction, but there have been countless complaints

about soundboard technology, the FTC and the FCC, that makes it

clear that it's not this seamless interaction that they want to

make it out to be.

And the fact that the FTC has moved away based on this

evidence, from the idea that soundboard technology is exempt,

we think that that similar evidence is going to be out there.

Zt's going to be in front of the FCC and they're going to have

that same issue and they're not going to be able to say, well,

this technology is always exempt.

If they want the technology to be -- if they want to use

soundboard technology for these kinds of calls, the Ninth

Circuit already addressed many, many years ago -- and I'm

sorry, Your Honor, I forget what the case was -- but we did

cite it in our brief -- the idea that if you don't want the

TCPA to apply to a prerecorded call, have a live person

introduce your recording.

All they would have to do to be able to use this

technology without the TCPA involved is initiate the call,

"Hello, Judge Friot, we have some information for you that we

would like to play, " and then they can start playing their

information and they can interact with you all they want

through their soundboard at that point and they've taken it out

of the ambit of the TCPA ~by initiating the call with a live
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person.

That ' s not what they do . That ' s not how s oundboard

technology is being used.

THE COURT : Now, you mention -- f orgive the

interruption again, but you mentioned that the FTC has -- I

think your word was moved away from the defendant' s view of the

matter . .

What's the FTC's most recent expression on that score?

MR. CATALANO: Its most recent expression on that

score is the 2016 letter. It°s not a binding letter. But it

was the opinion of the FTC staff that soundboard technology is

absolutely a prerecorded -- absolutely uses a prerecorded

voice, that it is prerecorded communication and that' s what' s

been used.

THE COURT: Okay. Well, I just wanted to get some

idea as to when that occurred.

You may continue.

MR. CATALANO: Looking at my notes, Your Honor, I

believe that I haue covered the main points that I wanted to

cover.

Did you have any other questions for us?

THE COURT: Let me look at my notes here just a

moment.

That's all the questions I have at the moment, but I just

lost real time, which Z do glance at every now and again.
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Hold on. Here it is back. Okay.

So, Mr . Catalano, I thank you .

I'm going to surmise that Mr. Freeland has more to say.

And, Mr. Freeland, let me start you out where my mind is

and then you can take me where your mind wants me to go.

I' m -- as you might be able to tell, I have focused

somewhat on the issue of simplicity, because one thing that I

think should make a federal district judge or, for that matter,

a Court of Appeals, fear to tread is if I'm getting into just a

real briar patch in terms of complexity, industry practice and

technology versus statutory language, commercial practice and

commercial reality versus statutory language -- if I'm getting

into a real briar patch, I need you to educate me on that,

because I might prefer to stay out of that briar patch .

And the reason I pose that right up front is that

Mr . Catalano is telling me, not without some reticence, if you

will, that, okay, Judge, you're looking at the words

"prerecorded voice" and you are asked to determine whether --

what this equipment does -- does or does not fit within that

two-word description.

So Mr. Catalano has made a showing or at least an argument

that this is not the sort of a -- my word is "briar patch" --

that the ~ judicial branch should shrink from if there is an

opportunity to lateral the issue to an agency with agency

expertise.
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So please address the simplicity issue first.

MR. FREELAND: Thank you, Your Honor. - I hope I

copied down your questions correctly. I was going to start

with that .

THE COURT: Sure.

MR. FREELAND: The -- some of the statements that

Mr . Catalano made actually only confirm the need for the FCC

agency guidance here.

Back to Your Honor's question, what materials would be

labeled for the FCC that we wouldn't label for Your Honor, I

don't know if there would be much difference in terms of the

technological description of the technology.

I don't think there's any real dispute between the

'I parties , and we candidly admit this , that there ' s any di sput e

between how soundboard operates.

The question for the FCC is a combination of a both

technical and a policy question. There are other provisions in

the TCPA -- and granted, Your Honor, I admit forthrightly that

the simplicity argument and the loss that Mr. Braver puts on it

has some appeal, without question.

But there have been other provisions within the TCPA that

look similar on their face to have the plain meaning that

Mr. Catalano is urging "prerecorded message" does.

For example, the statute says you can't make an

auto-dialed Call to a cell phone without prior express consent.
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Seems simple enough, right?

Well, the FCC, interpreting that definition in the

~' ~ ,
statute, says, well, there s two different kinds of prior

express consent. If you're going to auto dial someone for an

account or a non-telemarketing message, this would be, for

example, if Your Honor got a fraud alert from your bank on your

cell phone that was sent with an auto dialer to say, Judge,

emergency, someone is trying to hack into your account, in that

instance, the simple provisioning of Your Honor's cell phone to

your bank constitutes prior express consent to use the auto

dialer to reach Your Honor with that fraud alert.

In the telemarketing context, though, prior express

consent in the statute, according to the FCC, means prior

express written consent, meaning that your bank can't send you

a message that says, Your Honor, we've got a great deal on a

new loan for you to go and buy that big boat you've been

wanting. Right? They couldn't send Your Honor that message

with an auto dialer unless they had Your Honor's prior express

written consent.

So there are terms in the TCPA that facially seem to have

these definitions that make -- that jump right off the page at

you, but which the FCC has said, no, not so fast .

Because of policy reasons -- and I'll touch on that in a

little bit because Mr. Catalano got into that -- because of

policy reasons, we're going to have different definitions than
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what may appear to be the things that jump off the page at you.

Mr. Catalano talked about all the complaints that the FTC

talks about in its November 2016 letter. That's exactly the

type of consumer benefit versus consumer harm type of evidence

that the agency should be weighing in the first instance in

giving a determination on what prerecorded message --

clarification on what prerecorded message means in the TCPA.

~'I ,
', Because there are also, as we lay out in our petition for

declaratory --

THE COURT: Well, that presupposes that the statutory

language leaves room for policy evaluations at the agency

level.

MR. FREEZAND: And, again, Your Honor, coming back to

the example -- I'd love to give Your Honor an example of where

the FCC has done this with prerecorded voice, but we haven't

found any . And if we had, we would have showed it to Your

Honor. So I~Ve got to rely on other instances, like the auto

dialer and the different definitions of prior "express

consent."

When the FCC made that determination, to say there's two

different types of prior express consent, they weighed things

like what are consumer expectations, what are the company' s

expectations, what should the company be expected to do to not

annoy its customers or potential customers. It was the agency

that weighed those things in coming up with the two different
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definitions .

The same is true here. Mr. Catalano properly t alks about

the complaints that the FTC letter cites. We talk about all

the pro-consumer benefits that come from soundboard technology,

which are keeping telemarketers on script. The stories are

legendary, Your Honor. And, in fact, one of the reasons that

... telemarketing became to be regulated was you had fraudsters

cold calling everyone and just trying to milk them out of their

retirement or whatever .
Y

With soundboard, because the snippets are already

recorded, it keeps the agent on script, so that if that script

is legally approved to be non-deceptive, non-misleading, and to

clearly and conspicuously convey the offer to the consumer,

then the agent, a live agent behind those snippets, is less

likely to go what's called "off script" and commit

telemarketing fraud. That' s a consumer benefit from this

technology.

And there are others. For example, people with

disabilities can be employed as soundboard agents where they

can't be -- they can't be employed similarly as a live

telemarketing agent because they may have a problem with

speaking or something to that --

THE COURT: As appealing as that undoubtedly is, does

the statutory language permit an agency or a court to go off

into -- in that direction, to interpret this statutory language
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as applied to what you call snippets that are already recorded?

MR. FREELAND: It does in this context, Your Honor,

because when the statute was passed, this technology didn't

exist.

THE COURT: Okay.

MR . FREELAND : And the -- but -- and, again, thi s i s

why the FCC is the agency in the first instance should look at

the legislative history, which we've cited for Your Honor in

both our briefing and our petition, which we attached to our

motion, where the whole point here is people needed to be able

to slam the phone and scream into the phone and say I'm tired

of being called, I ~ l~l tired of you annoying me . All of those

things can be achieved through soundboard. That's exactly the

type of policy --

THE COURT: One thing that can't be achieved is an

oldster falling and breaking their hip trying to answer an

unsolicited call.

MR. FREELAND: That's correct, Your Honor,

absolutely.

But, for example, in that instance, if the consumer had

given consent to receive the call, for example, then obviously

the telemarketing call may cause them to fall and slip and

break their hip, but the FCC is determined that' s not a

violation, right?

And so those are the types of policy determinations meshed
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with the technological advancements that the agency should be

entrusted to handle in the first instance.

So that's the technical-versus-simplicity answer, Your

'~ I think the second question, Your Honor, was whether or

not a determination from the FCC would be binding on Your

Honor. And we believe that under what's called the Hobbs Act,

it would .

The Hobbs Act says -- I might be butchering it a little

bit -- but the Hobbs Act says that if you've got a problem with

an FCC order, you can't complain about it at the district Court

level. You've got to take that up to the DC Circuit.

And so that comes back to the discussion we had earlier,

Your Honor, about the potential appeals to the DC Circuit,

which, again, we candidly admit that there could be appeals,

.and likely would be, depending on how it comes down.

THE COURT: How long do those typically Pend in the

DC Circuit?

MR. FREELAND: Well, it varies. In the Soundboard

Association case, I believe that the determination -- and,

again, that comes back to the -- the challenge to the FTC

letter we were talking about earlier -- I think that was pretty

prompt. I think the decision issued -- and I'm happy to

supplement the briefing with just this point, Your Honor, if

you would like -- but I think it came down within~a year of
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briefing being completed and oral argument.

THE COURT: You may continue.

MR. FREELAND: And, Your Honor, the third point about

~I o
class notice -- and, again, this is something that is an issue

in any class action where you've got movement -- you know,

potential movement of class members, you know, after the

complaint is filed, before certification, after

Certification -- Your Honor obviously has wide discretion in

determining a class notice.

One way to alleviate that could be to notify them that

there is this proceeding at the FCC and that the case has been

stayT~ed pending that determination and that Class members are

welcome to submit comments with the FCC. That's just one idea

to deal with that, Your Honor.

THE COURT: Thank you.

MR. FREELAND : And with that, Your Honor, unless you

have any other questions, I will sit down.

THE COURT: Okay. Thank you.

MR. FREELAND: Tank you, Your Honor.

THE COURT : Ms . Zachritz, again, I certainly don't

mean t o cut you o f f.

MS. ZACHRITZ: I have nothing to add, Your Honor.

THE COURT: Okay. Thank you.

Counsel, just -- if you would, stand by for just a moment .

I do have the benefit of not only good briefing -- and I
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certainly have -- but good arguments, which I also certainly

have. And I do appreciate the time and the effort and the

professionalism that went into the briefing, as well as the

arguments. And I'm not just saying that. I really do mean

f

Obviously, the framework for my determination as to

whether to stay this action falls into two spheres: One is the

doctrine of primary jurisdiction, the other one is my inherent .

power to control my own docket. And if the defendants persuade

me on either one, then the action gets stayed.

Turning to the first framework first, and that is the

doctrine of primary jurisdiction, of course, as we all know in

one sense, or at least in the sense that Article III courts

usually use the word "jurisdiction," it's not strictly speaking

a subject matter jurisdiction issue. Subject matter

jurisdiction is not a matter addressed to a Court's discretion.

And I think I can fairly say that application of the doctrine

of primary jurisdiction is addressed to the Court's carefully

guided discretion and certainly not unbridled discretion.

The Court of Appeals has made it clear that -- first, that

there i s no f fixed f ormula f or applying the doctrine of primary

jurisdiction. That's actually from the U.S. Supreme Court.

And taking its cue from that, the Court of Appeals has given us

what I consider to be very valuable guidance, and that guidance

is to be found in cases like the Crystal Clear Communications
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case and other cases from the Court of Appeals .

Interestingly enough, a good many of the primary

jurisdiction cases evaluate the issue to be addressed either by

a court or by a regulatory agency as an issue of fact, and Z

think here I have perhaps either an issue of fait or a mixed

question of fact and law, but that' s not really briefed by the

parties and so I'm not going to dwell on that, nor do I think

that makes much difference .

But we are taught by the Court of Appeals that one thing I

look at is whether the resolution of this issue, be it an issue

of fact or law -- and, again, a good many of the Cases look --

deal with issues of fact -- I examine whether or not the issue

that one party proposes that I lateral to an administrative

agency or defer to an administrative agency for resolution is

or is not within the conventional experience of judges.

The second factor that I look at is whether -- it's not a

factor, this is an alternative basis for primary jurisdiction,

whether the matter requires the exercise of administrative

discretion.

The third consideration is whether the matter requires

uniformity and consistency in the regulation of the business

entrusted to the particular agency.

And relevant t o that i s the f act that it ' s -- it i s not

inappropriate to take notice of the fact that a given issue, as

to which primary jurisdiction arguments are addressed, is, in

Tracy Tl2ompson, RDR, CRR
United States Court Reporter

U.S. Courthouse, 200 N.W. 4th St.
Oklahama City, OK 73102 * 405.609.5505



51

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

'~, fact, pending before the agency in question, as it is here .

What -- that is the framework under which Z am to address

the matter as a question of primary jurisdiction.

What it boils down to is that the overriding issue -- and

it doesn't very often work out quite this way -- but the

overriding issue is as to how the import of a statutory phrase,

"artificial or prerecorded voice, " and probably it' s not even

that long, it' s probably just "prerecorded voice, " how that

statutory phrase stacks up against the way this soundboard

technology works.

I do note that the FCC has not been asked to promulgate a

formal regulatory exemption. Instead, the FCC has been asked

to do what I'm asked to do in this case, and that is interpret

how that statutory phrase -- or what that statutory phrase

means and how it applies to the facts of the technology

involved in this case.

And, f rankly, there ' s probably not much, i f any, and

prob ably not any real dispute in this case, in this court, at

least, as to how the soundboard technology, in fact, works .

So the FCC is being asked to do something that both

regulatory agencies and courts regularly do, and a court is

correspondingly being asked to do something that both courts

and regulatory agencies do, namely, look at statutory language

and decide what it means.

And that brings me back to the question of whether under
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these Tenth Circuit considerations that I've already alluded to

I should defer for an undetermined length of time to the

Federal Communications Commission.

On that score, the issue -- the aspect of the matter that

. for me carries the day is the very simplicity of the issue. I

!~ do not see this as an issue that is going to result in either

me or the FCC having to work through an administrative record

that includes boxes and boxes of materials, other than perhaps

comments at the FCC, I don't see that there's an issue that

requires extensive study of exactly how the soundboard

technology works.

The papers that are already before the Court demonstrate

to me that the essential features of the functioning of the

soundboard technology are not difficult to understand,

especially as relevant to how they square up with the very

short concise statutory phrase at issue.

I have to determine whether, as Mr. Freeland calls it,

"the snippets" which are already recorded do or do not square

up with the language "an artificial or prerecorded voice."

I'm entirely unpersuaded that the complexity of this issue

is such that I should stay this action for an undetermined

duration by hitching my docket to the docket of the Federal

Communications Commission, let alone the docket of the DC

Circuit .

And make no mistake about it, this is a matter which would
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,, end up in the DC Circuit from the FCC, because any meaningful

action taken by the FCC is going to leave one side or the other

deeply aggrieved with the outcome.

And I'm sure the FCC will take final agency action within

the meaning of the applicable administrative legislation so

that that f final agency action wi 11 be f ai r game f or review in

the DC Circuit.

Now, in the same breath, I want to say that the one part

of it that gives me pause is really the third consideration

given to us by the Court of Appeals, and that is whether there

is -- is a need for uniformity and consistency in the

regulation of the business entrusted to the particular agency.

In this case, there is. ,.

But as I see it, it' s going to be a while, whether it be

through the FCC, to the DC Circuit, or from this Court to the

Tenth Circuit, it's going to be a while before we get anything

that is definitive in any national sense.

And, admittedly, if we had final agency action with holy

water poured on it by the DC Circuit, that would command a

broader national Compliance, if you will, than my ruling and

then the Tenth Circuit's ruling.

But I really don't see any glaring discrepancy, glaring

difference, between the uniformity and consistency that is

available within a reasonable period of time from the judicial

branch, from here to Denver, than would be available from the
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' FCC to the DC Circuit.

Going to the first factor considered by the Court of

Appeals and that is -- not factor, these are alternative

disjunctive bases for primary jurisdiction -- whether the

matter is within the conventional expertise of judges, I can

tell you without hesitation that the application of this

statute to these facts is far less complex than matters that

are routinely entrusted to the judicial branch by way of

interpretation of statutory language in light of a hideously

complex factual record that happens day in and day out .

Yes, this is a matter within the conventional experience

o f j edges , and I s ay that acknowledging in t~.e s ame breath that

it's also a matter within the conventional experience of the

FCC.

The suggestion that this issue might require the exercise

of administrative discretion seems to me to be a bit hollow for

this reason: I have a hard time imagining that, in light of

language of this kind, a legislative expression this concise,

administrative discretion in the sense that has been suggested

here that they might decide, well, handicapped people ought to

have a break, we ought to interpret this language in a certain

way to give handicapped people a break -- I don't see that sort

of leeway in the statutory language.

The plaintiff may be right as a matter of interpretation

or may be wrong, but I don't see that sort of leeway or, for
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that matter, any other substantial playing field, zf you will,

for importing generalized policy considerations into the

interpretation of the statute .

So the most telling factor from the defendant' s

I~
perspective in my view is the need for uniformity and

consistency but, for the reasons I've said, I am not terribly

impressed by that in terms of just exactly how we would get

that uniformity and consistency .

The FCC Certainly has something to offer on that score

that a strictly Article III approach does not have to offer

but, after all, it's going to end up in an Article III court

one way or another in any event.

Now, the argument on the other s ide o f that is , well, i f

it goes to the Tenth Circuit, then that's just one circuit

court, whereas if it goes to the Court of Appeals in

Washington, that i s one circuit court addressing a

determination of nationwide import . I do understand that .

But either way, it can get Court of Appeals treatment

without undo delay from this Court to the Tenth Circuit Court

of Appeals, which is probably where it would end up in any

event if the matter is resolved by this Court .

Many of the same considerations do inform my evaluation of

~ the matter in terms of my inherent authority to control my

~ docket and lead me to the same conclusion, and that is that a

stay should be denied on that basis, as well.
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And in terms of my inherent authority to control my

docket, I can be a bit more unvarnished in my expression of my

concern about the time factor. And I don°t get from the Tenth

Circuit cases on primary jurisdiction that the time factor is

the be all and end all and, for that reason, I do not evaluate

primary jurisdiction by letting the time factor be the be all

and end all.

But the time factor becomes, I think, significantly more

prominent when it is taken into account as a f actor inf ormzng

my evaluation of the application of my inherent authority to

control my docket . That' s where I am ezrery day required to

take into account Rule 1 of the Federal Rules of Civil

P roCedureo I decline to hitch my docket to the FCC's docket

for what is very clearly an undetermined length of time. And

for that reason, the motion to stay is denied.

That does bring us to the motion to approve class action

notice. I'm prepared to address that motion very promptly, and

I assure counsel on both sides that I will address that matter

eery promptly.

Anything further in thi s matter f rom the plaintiff ?

MR. CATALANO: No, Your Honor.

THE COURT: From the defendant?

MR. FREELAND: No, Your Honor.

THE COURT: From the other defendant?

MS. ZACHRZTZ: No, Your Honor.
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THE COURT: Court will be in recess.

( COURT ADJOURNED .
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